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QUESTIONS PRESENTED. 

1. Whether appellant’s invitation to the police officer was 
for an “immoral or lewd purpose”. 

2. Whether the uncorroborated testimony of a single wit¬ 
ness is sufficient to sustain a conviction of a crime which 
consists only in the utterance of certain prohibited 
words. 

3. Whether false allegations by a plain clothes police offi¬ 
cer directed to mislead or entice appellant to make an 
improper invitation will support a defense of entrap¬ 
ment. 

4. Whether the trial judge gave proper weight to the char¬ 
acter testimony presented by the defendant. 

5. Whether the trial judge can deny a defendant the right 
to issuance of a subpoena duces tecum to compel the at¬ 
tendance of a witness with records. 
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IN THE 


United States Conxt of Appeals 

For the District op Columbia Circuit. 


No. 10,639. 


EDWARD F. KELLY, Appellant, 

v. 

UNITED STATES OF AMERICA, Appellee. 


Appeal from the Municipal Court of Appeals for the 
District of Columbia 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This appeal is taken from judgment of the Municipal 
Court of Appeals for the District of Columbia Circuit 
affirming judgment of Municipal Court imposing a fine of 
$75.00, and in default thereof 60 days confinement in the 
Washington Asylum & Jail. Appellant, in a trial before 
the Court, was found guilty of the offense of soliciting pros¬ 
titution. Appellant was convicted on October 26, 1949. 
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Sentence was imposed on December 2, 1949. An appeal to 
the Municipal Court of Appeals followed, wherein the 
judgment of the trial court was affirmed, with one judge 
dissenting. Thereupon application was made to this Court 
for the allowance of a special appeal pursuant to the 
statute so made and provided. This appeal was allowed 
by this Court on October 25, 1950. 

STATEMENT OF THE CASE. 

Appellant, who has for a number of years been an em¬ 
ployee of the United States Government, was arrested on 
September 18, 1948 charged with soliciting prostitution 
(Sec. 2701, Title 22, D. C. Code, 1940 Ed.). He was tried in 
September, 1948 and found guilty. No sentence was ever 
imposed due to the fact that a motion for new trial had been 
filed. Argument was never fully concluded on the motion 
for new trial due to the fact that while the hearing on the 
motion was in progress, appellant was cited for contempt 
and fined $10.00. An appeal was taken to the Municipal 
Court of Appeals and the conviction was reversed. 

In November, 1948 there was filed a motion for new trial 
based on newly discovered evidence, this having to do with 
the alleged false testimony of a police officer, Frank N. 
Manthos, at a hearing before a duly constituted Board of 
the District of Columbia. This becomes important when it 
is considered that the conviction in this case rests almost 
entirely upon the testimony of the said Manthos. The con¬ 
viction in the first trial was set aside by Judge Fennell and 
a new trial was ordered. After a trial before Judge Quinn 
on October 21 and October 26,1949, appellant was convicted 
and sentenced to pay a fine of $75.00, or in default thereof, 
to serve 60 days in the Washington Asylum & Jail. That 
is the judgment upon which this appeal is based, it having 
been affirmed by the Municipal Court of Appeals on May 
4, 1950. 

Due to the importance of the questions involved and the 
effect that the decision of this Court on this appeal will 
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have in the administration of justice in the District of Co¬ 
lumbia, we deem it well to set forth in some detail some of 
the pertinent facts leading up to the arrest of appellant. 

We believe it is well to point out at this stage that the 
officer in the case, Frank N. Manthos, had been unofficially 
designated “the one-man vice squad,” and if reference is 
made to the papers filed in this case and made a part of the 
record herein, it will be seen that almost nightly for a long 
period of time he had made a great number of arrests of 
the same nature. On the night in question the record will 
show that he made from six to ten arrests of this same 
character. 

Insofar as appellant is concerned, the record shows that, 
according to the testimony of Manthos, appellant was 
seated on a bench in Franklin Park on the night of Septem¬ 
ber 17,1948 (Tr. 38-39), and a conversation ensued. It was 
the testimony of the police officer that this conversation 
culminated in an invitation that the police officer accom¬ 
pany the appellant to appellant’s apartment for lewd and 
immoral purposes. The officer explained that both he and 
appellant left the park together and went to appellant’s 
automobile parked nearby, whereupon the officer sum¬ 
moned a second officer and at the same time placed the ap¬ 
pellant under arrest, charging him with a violation of the 
Code section heretofore cited. 

It must be pointed out that appellant has at all times de¬ 
nied his guilt. Appellant testified that the invitation ex¬ 
tended to the policeman was socially acceptable. Appellant 
stated (Tr. 150) that he was seated on a bench in Franklin 
Park and was about to proceed to the White Tower Tavern, 
located at 15th and Eye Sts., N. W., when police officer 
Manthos took a seat on a bench to the right of appellant. 
As appellant was continuing on his way to the White 
Tower he passed the bench on which Manthos was seated. 
Appellant stated that the officer engaged him in conversa¬ 
tion, and the conversation related to the fact that Manthos 
was from one of the southern states, was in the city tempo- 
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rarily as a travelling salesman, and wanted to know where 
a stranger would find some amusement in Washington. To 
make a long story short, appellant invited him to his 
apartment for a drink. (Tr. 153-154). 

In view of the questions that will be presented for deci¬ 
sion on this appeal, we desire to point out that the convic¬ 
tion rested almost entirely, in our judgment, upon the tes¬ 
timony of Manthos. At the trial before Judge Quinn there 
was offered testimony of the most convincing character as 
to the good reputation of the appellant. In fact, there was 
presented to the Court the testimony of 11 witnesses of un¬ 
impeachable character, who testified that the appellant’s 
reputation for morality was good, and that his reputation 
for truth and veracity was good. 

STATUTE INVOLVED. 

Section 2701, Title 22, D. C. Code, 1940 Ed., provides: 

1 ‘It shall not be lawful for any person to invite, en¬ 
tice, persuade, or to address for the purposes of in¬ 
viting, enticing, or persuading any person or persons, 
in or upon any avenue, street, road, highway, open 
space, alley, public square, or inclosure in the District 
of Columbia, to accompany, go with, or follow him or 
her to his or her residence, or to any other house or 
building, inclosure, or other place, for the purpose of 
prostitution, or any other immoral or lewd purpose, 
under a penalty of not more than ninety days * * 

The Sixth Amendment of the Constitution provides: 

“In all criminal prosecutions the accused shall en¬ 
joy the right to a speedy and public trial • • * to be 
confronted with the witnesses against him, to have 
compulsory process for obtaining witnesses in his 
favor * • 
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STATEMENT OF POINTS. 

The following are the points on appeal: 

1. The evidence was insufficient to support the convic¬ 
tion: 

(a) The offense was not made out. 

(b) The character of Manthos was seriously attacked— 
in fact it was shown that he had committed perjury in open 
court. 

2. The uncorroborated testimony of a single witness is 
insufficient to sustain a conviction in a criminal case of this 
character. 

3. The police officer was guilty of entrapment. 

4. The trial judge refused to give proper effect to the 
volume of character testimony offered. 

. 5. The trial judge violated the constitutional rights of 
the appellant by refusing to cause a subpoena to be issued, 
commanding the appearance of a material witness, as guar¬ 
anteed by the Sixth Amendment. 

SUMMARY OF ARGUMENT. 

1. The evidence as presented did not show that this ap¬ 
pellant gave the police officer an invitation to do an immoral 
thing as is required by the statute. Furthermore the only 
evidence presented by the Government as to the substance 
of this invitation was the controverted testimony of the 
police officer. Viewed in the light of all the circumstances, 
which included inconsistencies in the police officer’s testi¬ 
mony as well as an avowed design or purpose to arrest per¬ 
sons on the evening in question for the very crime with 
which this appellant found himself accused, should all be 
considered in determining that the evidence was insufficient 
to support the conviction. 
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2. It is appellant’s position that in the proof of a crime 
which involves nothing more than the recitation of certain 
prohibited words, rather than a physical overt act, the tes¬ 
timony of a single witness to snch illegal speech is insuffi¬ 
cient to sustain a conviction. 

3. The police officer, who was the complaining witness in 
this case, testified that he had made certain misrepresenta¬ 
tions to the defendant by way of preliminary conversation, 
which appellant believes was directed towards an attempt 
to illicit the illegal invitation which the police officer later 
complained of. Appellant does not believe that an enforc¬ 
ing official can mislead by way of fradulently inducing a 
person to make an illegal statement for which the enforcing 
official plans to arrest and charge the defendant, without 
subjecting the Government to a probable defense of en¬ 
trapment. 

4. There was a voluminous amount of uncontradicted 
character testimony which remained unimpeached through¬ 
out the case. Appellant feels that in light of paucity of pro¬ 
bative evidence that the law of this jurisdiction would have 
required a verdict of acquittal on such evidence alone by 
way of raising a reasonable doubt as to guilt. 

5. As to the final point, the appellant argues that the sub¬ 
poena duces tecum which he requested the trial judge to 
issue, should have been granted in order that the evidence 
could be brought into court and presented so far as it would 
have been admissible. It was not proper for the judge to 
rule on its admissibility prior to its production in court. 

ARGUMENT. 

1. (a) The statute provides that it “shall not be lawful 
for any person to invite, entice * • * for the purpose of 
prostitution, or any other immoral or lewd purpose • • 

In this case we are interested only in the phrase “or any 
other immoral or lewd purpose”. The trial judge must be 
satisfied by the evidence produced that the invitation prof- 
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ferred by the appellant comes within the intendment and 
the definition of this legislative phrase. It is a well estab¬ 
lished practice of criminal law that the legislative pro¬ 
nouncement must be strictly construed. The invitation or 
suggestion for enticement must clearly evidence immorality 
or lewdness. The statements attributed to the appellant in 
this case by way of invitation are vague and meaningless. 
Certainly the Congress could never have expected the 
phrase to have been construed so liberally as has been done 
by the trial judge in this case. Appellant submits that for 
a conviction to be sustainable under this provision of our 
Code the statement relied on as the invitation must clearly 
and definitely set forth a request to do a thing which has 
been accepted in general parlance as a lewd or immoral act. 
We find no such statements here. To permit a conviction 
in this state of the record would represent a serious threat 
to personal liberty and could well make every citizen of the 
District of Columbia a target of blackmail and put a citizen 
at the mercy of an unscrupulous police officer. Such con¬ 
struction would be contrary to public policy and certainly 
was not intended by the Congress. Another aspect of the 
reasoning herein will be covered under the heading of 
“Entrapment”. 

1. (b) The record in this case will show that a motion 
was originally filed in November, 1948 asking that the first 
conviction be set aside on the ground that Manthos had 
been shown to be a person unworthy of belief and guilty of 
false testimony in a hearing before the A. B. C. Board. It 
is our view that as a result of his false testimony in that 
case he was disciplined. This point becomes important 
inasmuch as request was made of the trial judge to sub¬ 
poena the Major and Superintendent of Police in order that 
this point could be explored in an effort to attack the credi¬ 
bility of the witness Manthos. In addition to this, in the 
trial before Judge Quinn, it was shown that Manthos had 
committed perjury. The transcript shows (Tr. 71) that 
Manthos, when on the stand, was asked whether or not, 
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after appellant was convicted in September, 1948, be bad 
not gone to the Probation office and made statements de¬ 
rogatory to the appellant. Mantbos denied this. 

Mr. William R. McAdams, a gentleman of the highest 
character and an officer of the Municipal Court, testified 
(Tr. 96-99), that Manthos had made this statement. In 
addition to that, the appellant, in his testimony, corrobo¬ 
rated Mr. McAdams. Therefore, in this state of the record, 
to sustain a conviction on the testimony of a witness of this 
type, would be a miscarriage of justice, and would put that 
part of the community policed by Manthos in jeopardy. 

2. As a general proposition of the common law, the tes¬ 
timony of a single credible witness will sustain a conviction 
of crime, providing such testimony establishes a corpus 
delicti and associates the defendant as the perpetrator 
thereof. Meeds v. State, 256 S. W. 863; 161 Ark. 489; 
Palmer v. State, 244 S. W. 513; 92 Tex. Cr. 470; White v. 
State, 294 S. W. 390; 173 Ark. 1182. There are exceptions 
to this rule. In many states there are even additional statu¬ 
tory requirements of proof as to particular crimes. Even 
where acceptable, the court protects the defendant by cast¬ 
ing a jealous eye upon such unsupported testimony. Ex¬ 
traneous matters as to the credibility of the witness is 
referred to by the Court. McGuire v. State, 10 Tex. Ap. 
467. The circumstances of the particular case are scruti¬ 
nized carefully as well as the relational position of the wit¬ 
ness testifying. Brandon v. State, 33 S. E. 811; 108 G-a. 
786. In all, the testimony must be cogent, conclusive, defi¬ 
nite, uncontradictory and reliable. Gilbert v. State, 107 So. 
925; 21 Ala. App. 672; Price v. Commonwealth, 298 S. W. 
383; 221 Ky. 162, and Commonwealth v. Weikel, 6 Schuyl¬ 
kill Reg. 239 (Pa.). 

In our own jurisdiction the law is found in the case of 
Kidwell v. U. S., 38 U. S. App. D. C. 566. In that case the 
Court stated: 

“We are aware that a conviction for this offense 
will be sustained upon the testimony of the injured 
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party alone. But where the courts have so held, the 
circumstances surrounding the parties at the time were 
such as to point to the probable guilt of the accused, or, 
at least, corroborate indirectly the testimony of the 
prosecutrix.’ ’ 

As to further statement on the applicability of the rule 
laid down in the Kidwell case, swpra, we call the attention 
of the Court to the later case of Ewing v. U. S., 77 U. S. 
App. D. C. 14; 135 F. (2d) 633, and the reasoning an¬ 
nounced therein. It should be remembered that both of 
these cases related to the crime of rape—an illegal physical 
act as distinguished from an illegal verbal act. 

Introspection of the crime involved here reveals that it 
is based entirely on a statement of words. The statute is 
breached when certain words of invitation are spoken. 
Thus we find the corpus delicti is the speaking of words 
prohibited by the statute. In the usual case, the conduct 
described criminal is a physical activity other than the 
speaking of words. In this respect perjury is one of the ex¬ 
ceptional crimes similar to that involved on this appeal. 
The distinction as outlined is very important in regard to 
the variation in proof which public policy and the law de¬ 
mand to sustain a conviction. 

Appellant feels that the case of Hammer v. U. S., 271 
U. S. 620; 46 S. Ct. 603 (1926) is controlling here. In this 
case the Supreme Court decided that the theory of single 
witness testimony should not be extended to the crime of 
subornation of perjury. “The rule that the uncorroborated 
testimony of one witness is not enough to establish falsity 
applies in subornation as well as in perjury cases. Falsity 
is as essential in one as in the other. It is the corpus delicti 
in both. The trial court should have directed the jury to 
return a verdict of not guilty on the ground that the uncor¬ 
roborated testimony of Trinz at the trial was not sufficient 
as against petitioner to establish the falsity of the oath 
alleged as perjury. We need not consider whether his tes¬ 
timony was sufficient to establish the fact of subornation. 
Judgment reversed.” 
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As to the crime of perjury falling in this category, refer¬ 
ence should be made to the case of People v. Evans, 40 
N. Y. 1. Appellant believes that the theory of these cases 
and the authorities cited therein apply even more forcibly 
to the situation presented here on appeal. An allegation 
by a prosecution witness that a defendant made a certain 
statement is too easily made and too difficult to disprove 
for the law to allow a conviction to stand on such a state of 
the record. Such difficulties are not presented where the 
acts complained of are physical, as distinguished from 
verbal. Corroboration as to the corpus delicti is demanded. 

3. In the leading case of Sorrells v. 27. S., 287 U. S. 435; 
53 S. Ct. 210 (1932), the Supreme Court states the Federal 
law as regards entrapment. A late case in our own juris¬ 
diction on point is Cratty v. 27. S., 82 U. S. App. D. C. 236 
(1947), wherein the Sorrells case is relied on and quoted 
with approval. The facts before us show a police officer in 
plain clothes disguise going to a local public park on a sum¬ 
mer night, and placing himself on one of the benches 
therein. In the course of a few hours he had made from 
six to ten arrests for the crime here involved on appeal. 
The appellant was one of these arrestees. While in such 
disguise the police officer proceeded to have conversation 
with this appellant and told him certain lies, to the effect 
that he was a traveling salesman, in town for only a short 
time and staying at one of our hotels temporarily. We sub¬ 
mit that these particular falsehoods were made with a 
motive, to wit, the extraction of an invitation from the ap¬ 
pellant. A police officer is not permitted to gain an arrest 
by such a scheme of fraud. Viewing the false statements 
as to his temporary status in town and his loneliness, it was 
the evident purpose of the officer to plant in the minds of 
prospective arrestees the thought of an invitation, as al¬ 
leged here on appeal. 

4. The well recognized rule in this jurisdiction as to the 
value and effect of character testimony is well known. In 



11 


fact, it is stated in Egan v. U. 8., 52 U. S. App. D. C. 384; 
287 Fed. 958, that it was established that the circumstances 
of the case may be snch that an established reputation for 
good character would alone create a reasonable doubt, al¬ 
though without it the other evidence would be convincing. 

The rule above announced has never been departed from. 
Surely the facts in this case would constitute such a setting 
to bring this rule into play. The police officer testified that 
the appellant made certain statements. The appellant de¬ 
nied it. The effect of the testimony of the police officer was 
diluted when an attack was made on his credibility. There¬ 
fore when we consider the ruling of the District Court of 
Maryland, U. S. v. Lord-Mott Co., 57 Fed. Supp. 128, it will 
be noted that the Court had this to say: 

‘ 1 District Court sitting as a jury in a criminal case 
must instruct itself in the same manner that it must 
instruct a jury with respect to constitutional rights 
and privileges of a defendant and requirements as to 
the burden of proof.” 

Also, in the District Court case of U. 8. v. Abda, 32 Fed. 
Supp. 23, we find: 

“In prosecution wherein jury trial was waived, the 
Court acted as a jury and was required to observe all 
rules which would be observed by a jury.” 

The trial judge in this case did not give proper effect to 
these requirements. Clearly in view of the circumstances 
of this case, had the case been tried to a jury and the great 
volume of character testimony placed before a jury with 
the instructions as required in the Egan case, a verdict of 
acquittal would have been a certainty. There is not a shred 
of doubt about that. 

5. The transcript, at page 142, shows the following: 

“Mr. Laughlin: Your Honor, before we begin, in order 
that the record may be preserved, I want the record to show 
that we desired the presence of Major and Superintendent 
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of Police Barrett I understand your Honor refused to 
send him a subpoena. 

The Court: I thought you ought to put into the record 
exactly what the subpoena contains that it was denied by 
the Court. Bead into the record what the subpoena said. 

Mr. Laughlin: Certainly. ‘And bring with you the com¬ 
plete personnel records of Frank N. Manthos, formerly 
known as “One-Man Vice Squad,” and all correspondence 
relating to his transfer after the Mitchell Grill hearing.* 

The Court: That subpoena was tendered to the Court 
and the Court refused to sign and permit the issuance of 
such a subpoena. 

Mr. Laughlin: Yes, sir. I want the record to show that 
if he was present he would testify to the fact that if—that 
if Officer Barrett was present he would testify that he di¬ 
rected the transfer of Officer Manthos as a result of his tes¬ 
timony in the Mitchell Grill case. 

The Court: Of course, the Superintendent of Police has 
the power to transfer all officers under his supervision in 
the District of Columbia. 

Mr. Laughlin: He has that right, I know, but we want to 
show that it was the result of the Manthos testimony in the 
Mitchell Grill case. 

The Court: I see. That is settled. Suppose you proceed. 
Next witness.** 

The Sixth Amendment provides for compulsory process. 
If this was a proceeding in the United States District 
Court a subpoena could be issued forthwith and therefore 
there would be no problem. In the Municipal Court, sub¬ 
poenas are served by police officers. Two days notice must 
be given. To have a subpoena returnable forthwith or on a 
few hours notice, we must have the authorization of the 
trial judge. We desire to point out to the Court that coun¬ 
sel, in the month of October and early November, was en¬ 
gaged in the United States District Court for the District 
of Columbia, in the treason trial of United States v. Her¬ 
bert John Burgman, Cr. No. 442-49, and the Kelly trial 
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was held at the end of the day’s session on October 21 and 
October 26. However, in order that there wonld be no de¬ 
lay, at noon on October 26, Mr. William E. Owen, associate 
of counsel, delivered the subpoena, properly prepared, di¬ 
rectly to the trial judge, calling for the production of Major 
Barrett at 3:45 P. M. that day. The trial judge refused to 
issue this subpoena. We contend this was error and justi¬ 
fies reversal on this point if no other. 

CONCLUSION. 

In view of the above we say the judgment of the lower 
court was error and should be reversed, with directions to 
the Municipal Court for the District of Columbia to dismiss 
the prosecution. 

James J. Laughlin, 

National Press Building, 
Washington, D. C. 

Counsel for Appellant. 
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FOE THE DISTRICT OF COLUMBIA CIRCUIT 
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Y. 
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18 IN THE MUNICIPAL COURT FOR THE 
DISTRICT OF COLUMBIA 

Criminal Division 

No. 446,419 

United States, Plaintiff, 
v. 

Edwabd F. Kelly, Defendant. 

Notice of Appeal. 

Name and address of appellant: Edward F. Kelly, 2126 
Pennsylvania Ave., N.W., Washington, D. C. 

Name and address of appellant’s attorney: James J. 
Laughlin, 1146 National Press Building, Washington, 
D. C. 
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Offense : Soliciting prostitution. 

Date of Judgment or Order : December 2,1949. 

Brief description of Judgment or Order : $75.00 fine, or 
60 days in jail. 

Where confined, if not on bail : Now on bail. 

The above-named appellant hereby appeals to the Muni¬ 
cipal Court of Appeals for the District of Columbia from 
the judgment or order above mentioned. 

James J. Laughlin, 

National Press Building, 

Counsel for defendant. 

• •••••••• 

Information. 

IN THE MUNICIPAL COUET FOE THE DISTRICT OF COLUMBIA 

CRIMINAL DIVISION 

District of Columbia: ss: 

September Term, A. D. 1948 

George M. Fay, Esquire, Attorney of the United States 
in and for the District of Columbia, who, for the said United 
States prosecutes in this behalf, by J. Warren Wilson, 
Esquire, one of his assistants, comes here into Court, at 
the District aforesaid, on the eighteenth day of September, 
in the said Term, and for the said United States, gives 
the Court here to understand and be informed, on the oath 
of one Frank N. Manthos that one Edward F. Kelly late of 
the District aforesaid, on the eighteenth day of September, 
in the year of our Lord, one thousand nine hundred and 
forty-eight, with force and arms, at the District aforesaid, 
and within the jurisdiction of this Court, and on a street, 
in the District of Columbia, did then and there unlawfully 
invite, entice, persuade, address for the purpose of in¬ 
viting, enticing, and persuading an adult person, to wit: 
Frank N. Manthos to accompany him, go with him, follow 
him, for a lewd and immoral purpose against the form of 
the statute in such case made and provided, and against 
the peace and Government of the United States of America. 
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Whereupon, the said Attorney of the United States, who, 
in this behalf, prosecutes for the said United States, in 
manner and form as aforesaid, prays the consideration of 
the Court here in the premises, and that due proceedings 
may be had against the said Edward F. Kelly in this be¬ 
half to make him answer to the said United States touching 
and concerning the premises aforesaid. 

24 Excerpts from Testimony and Proceedings. 

Washington, D. C. 
Friday, October 21,1949. 

The above-entitled cause came on for trial before Judge 
Thomas D. Quinn, in U. S. Court, at 3:43 o’clock pan. 

• •••••••• 

26 The Court: Both sides ready? 

Mr. Baker: Yes, sir. 

Mr. Laughlin: We are ready, your Honor. 

27 Thereupon Frank N. Manthos, having been called 
as a witness on behalf of the United States and, hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Baker: 

28 Q. State your name, please. A. Frank N. Man¬ 
thos, No. 6 Police. 

Q. And where—No. 6, is that where you are presently as¬ 
signed, officer? A. Yes. 

Q. And what was your employment on the 18th day of 
September, 1948? A. Plainclothes, for the First Precinct, 
No. 1 Precinct. 

Q. And did you arrest Edward Francis Kelly seated 
here? A. I did. 
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Q. Where did you arrest him, officer? A. In Franklin 
Park. 

Q. What day? A. September the 18th, 1948. 

Q. And what time, sir? A. About 1:25 a.m. 

Q. Where did you first see Kelly? A. In Franklin Park. 
Q. Now, where in Franklin Park did you first see him? 
A. Well, I was sitting on a bench at the north end of Frank¬ 
lin Park and he walked by. 

Q. Where—had he—did you—was he in the park when 
you first saw him? A. Yes. 

Q. And then tell what he did after you first saw 

29 him. A. Well, he walked by me very slowly the 
first time, and then he came around again and sat 

down on a bench next to me to the left- 

Q. How long-. A.-of where I was sitting. 

Q. You say he walked by you the first time? A. Yes. 

Q. What did you do then? A. He walked—well, he 
walked around, down through the park, and I lost him, I 
didn’t see him any more, and then he—the next time I saw 
him he was coming up the steps from the fountain. Then 
he sat down at the bench to the left of me. 

Q. Was there any particular reason why you noticed him 
when he walked by you the first time? A. Had a very— 
very peculiar walk. 

Q. How were you dressed, Officer? A. Just about like 
I am now. 

Q. You did not have a police uniform on? A. No, sir. 
Mr. Laughlin: Of course, your Honor, that question is 
leading; but, however, it’s gone in. 

The Court: Well, he says he was dressed just as he is 
now, and he is in civilian now, in civilian clothes at this 
time. 

Mr. Laughlin: All right. 

30 The Court: Next question. 

By Mr. Baker: 

Q. Then you say he came back up the stairs, and what 
did he do? A. He sat down on the bench to the left of me. 
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Q. How far was that bench from yon, sir? (A pause.) 

Q. Approximately? A. About—about eight, ten feet. 

Q. And how long did he sit on the bench? A. A few 
minntes. 

Q. What would you say, estimate the number of minutes ? 
A. Five, perhaps. 

Q. Then what did you do? A. He got up and walked 
over to me and asked me what time it was. 

Q. And did you tell him? A. Yes. 

Q. And what happened? Was there further conver¬ 
sation? A. Yes. He sat down on the bench next to me. 

By the Court: 

Q. You mean on the bench next to you? A. No. 

Q. On the same bench? A. Same—on my bench. 

31 By Mr. Baker: 

Q. And then please tell what happened then, what 
conversation there was, if any. A. Well, he said it waa a 
very beautiful night out, and that—stated how wonderful it 
was to be out walking a night like that, and he asked me 
where I was from and so forth. 

Q. What did you tell him? A. I told him I was from 
Georgia, and I believe I told him Atlanta, Georgia, and he 
stated he had some mutual friends there. 

Mr. Laughlin: Your Honor, will you have him keep his 
voice up? I am not sure whether- 

The Court: Keep your voice up, will you? Keep your 
voice up. 

The Witness: All right. 

He stated that he had some mutual friends in Atlanta, 
Georgia Well, he got on talking and he asked me what 
kind of business I was in, and I said I was a plastic sales¬ 
man. So he said, “Well, you must get pretty lonely travel¬ 
ing around like that, don’t you?” 

I said, “I do.” 

And he said that the trouble with this town, you can’t 
get a drink on Sunday or Saturday or after hours. Anri 
he said, “I would invite you up to my place to 
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32 get a drink up there.” He says, “I got abont one 
or two.” He says, “We can take a ride in my car. 
I would like to go down by the Potomac River, Haines 
Point.” So I didn’t say much to that, and he stated he 
had a bad house guest over the previous week end, on 
the previous night, and broke up a little bit something 
around the house, and spilled the whiskey on one of his 
blankets, and he said he didn’t like that kind of house 
guest. So then he said that he—“You know,” he says, “it 
is easier to make friends in Hollywood.” He said, “I’ve 
been out there. You can meet friends easier out there. 
The law isn’t so strict on what you can do,” and so forth. 
So then he stated, “If you want to we can go over to my 
house.” 

And I said, “Well, what for?” 

And he said, “Well, we can team up and have a lot of 
fun.” 

I said, “Well, I don’t know what your estimation of fun 
is.” 

He said, “Well, are you open?” 

I said, “Well, sure, I’m open. I go for anything.” 

So he stated, “Well, we can go over to my home in my 
car, either take a ride or we can go over to my house and 
get a drink, and then we can have a lot of fun.” 

So I questioned him as to what he meant by “fun,” and 
he said that, Well, he would like to move his body over me 
and go down on me. 

WeU- 

33-34 By Mr. Baker: 

Q. What did you say when he said that? A. I 
asked him what he meant by that, and he said technically 
a blow job. 

By the Court: 

Q. A what? A. A blow job. So I told the defendant, 
Well, if we go ahead and do that, so we walked out of 
the park. 
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By Mr. Baker: 

Q. Where did you walk? A. We walked—let’s see now. 
That will he east in the park along the north end, past 
Detective Sergeant Winemiller. 

Q. Where was he sitting? A. He was sitting on a bench 
approximately thirty, thirty-five feet to the left and rear 
of us. 

Q. Did you know he was there ? A. Yes. 

Q. And where did you go with the defendant? A. We 
walked over to his automobile, across Thirteenth Street, 
which was—it was parked on the comer—it was parked 
on Thirteenth Street near the southeast corner of Thir¬ 
teenth and K, Northwest. 

Q. Which side of Thirteenth Street? A. On the east 
side of Thirteenth Street. 

35 Q. And what happened, if anything, at the time 
you got to the automobile? A. Well, he got in the 
automobile, and I pulled out my badge and identified my¬ 
self. Well, he refused to go, refused to get out of his 
car, and I said, “You are going to have to get out.” 

And he said, “This can’t be true.” He says, “This is 
fantastic. ’ ’ He says, 44 You look like a clean cut chap, ’’ and 
he says he was a lawyer or an attorney or something, and 
he said that—well, I’d got him out of the oar at that time 
and had him lock his automobile and went over to the box. 
Detective Sergeant Winemiller came over to us first, and 
we went over to the box to call for a wagon, but he stated 
that- 

Q. When did Detective Sergeant Winemiller come over? 
A. After when I placed him under arrest at the car. 

Q. Go ahead. A. Detective Sergeant Winemiller came 
over, and he said that it’s fantastic—his arrest. Ho says, 
44 You can’t mean it.” He said that he was an attorney or 
something like that—I don’t recall. He said he would 
bring a tort suit against us and he would see that we lost 
our jobs if we didn’t let him go immediately, and he sat 
there and shouted and said that—that he denied every- 
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thing. And so Detective Sergeant Winemiller questioned 
him, and he said that we would make sure that it was 
the last thing he ever did, and he—well, he 

36 would beat this case and would also make us lose 
our jobs, and sue is if possible. And that is the last 

I saw of him. 

Q. What do you mean? How was he taken into custody? 

A- Well, I grabbed his arm and- 

Q. I mean did you take him to the precinct? A. No. We 
took him to the wagon. I mean we crossed the street, 
crossed Thirteenth Street, to the box which is right ad¬ 
jacent to Franklin Park, and called the wagon there, and 
while waiting for the wagon this conversation went on. 
Mr. Baker: That is all I have, your Honor. 

The Court: Cross-examine. 

Cross-Examination 

By Mr. Laughlin: 

Q. Mr. Manthos, you testified in this court in Mr. Kelly’s 
case, I believe, September of 1948, did you not? A. Yes, 
sir. 

Q. And you have told us substantially the same story 
today that you told us at that time? A. Yes, sir. 

Q. Or rather, that you told the court at that time? A- 
I believe so; yes, sir. 

Q. Would you say that no change—no material change 
in the story; is that right? A. No, sir. 

Q. Now, at the time you arrested Mr. Kelly did you 

37 make some notes or memoranda with respect to 
what happened in Franklin Park and your conver¬ 
sation with him? A. Well, within the hour. 

Q. You did make some notes? A. Yes. 

Q. And do you have these notes with you? A. Yes, sir. 
Q. And you are sure you made them at that time, within 
the hour, you say? A. Yes, sir. 

Q. Now, and did you retain—you, of course, retained 
those notes? You say you have them now? A. Yes, sir; 
I have them. 



Q. And before you testified here today did you refresh 
your recollection by talking with someone or looking at 
some memorandum; or do you have an independent recol¬ 
lection now of what happened in September of ’48? A. 
I refreshed my memory through those notes. 

Q. Now, what you have said here today is the truth, is 
it? A. Yes, sir. 

Q. And you are a truthful man? A. Yes, sir. 

Q. And you have never been regarded as anything but a 
truthful man; is that right? 

The Court: I think he has answered that. 

38 Mr. Laughlin: All right. 

By Mr. Laughlin: 

Q. Now, as a matter of fact, Mr. "Witness, you have been 
demoted for untruthfulness, haven’t you? 

Mr. Baker: I object, your Honor. Just a minute. 

Mr. Laughlin: Your Honor, in this type of case I think 
it’s my understanding that that is proper, because this 
goes to the question of the truthfulness. This case we 
have differs from the ordinary cases, your Honor. 

The Court: I will let him answer. 

Mr. Laughlin: All right. 

A. No, sir; I’ve never been demoted. 

By Mr. Laughlin: 

Q. You were demoted—I mean you were—are your du¬ 
ties now the same as they were in September of 1948? A. 
No, sir. 

Q. You were at that time on the vice squad? A. No, sir. 

Q. Well, what were your duties, what particular assign¬ 
ment did you have, in September, 1948? A. Essentially 
they were vice duties, but I was not on the vice squad. I 
mean I just worked plainclothes and—and in parks and 
taverns and et cetera. 

Q. Now, did you not, yourself, in the fall of 1948 

39 give yourself the title of “the one-man vice squad”? 

A. No, sir! I did not. 
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Q. You heard that title attributed to you, did you not, 
sir? A. I read it; yes, sir. 

Q. Yes. Now, also, did you not tell Mr. Kelly, in Sep¬ 
tember 1948, either during the trial or soon thereafter, that 
you had had more arrests for sex offenses than any other 
policeman, and that you made all your cases stick except 
two, and you had written a letter criticizing the activity of 
the Judge in releasing those two defendants? A. I never 
talked to Mr. Kelly since I saw him at the box when he 
was—the night that he was arrested. I have never talked 
to him since then. 

Q. Did you make that statement to anyone else near Mr. 
Kelly or in Mr. Kelly’s hearing? A. No, sir. 

Q. You have said nothing like that? A. No, sir. 

Q. Did you ever boast of the great number of arrests you 
had made for sex offenses? 

Mr. Baker: If your Honor please, I object to the word¬ 
ing of the question. 

Mr. Laughlin: All right 

By Mr. Laughlin: t 

40 Q. Did you ever tell anyone, or keep a report or 
a diary, of the great number of arrests you had had? 

Mr. Baker: If your Honor please, I wonder if we could 
clarify the question? Is he asking whether he kept a 
record of the :arrests he made? 

The Court: A record or diary. Bead the question, Mr. 
Reporter. 

(The pending question, as above recorded was 
read by the reporter.) 

By the Court: 

Q. Did you ever tell anyone that you kept a record or 
a diary of the great number of arrests that you had made? 
A. I have kept an official- 

Q. No, the question is, did you tell anyone? A. No, sir. 




By Mr. Laughlin: 

Q. Did you ever tell any newspaper reporter that yon 
had done so? 

Mr. Baker: If yonr Honor please, again, is he referring 
to making a record or diary of his arrests? 

Mr. Laughlin: Well, either a record or diary, your Hon¬ 
or. I mean I can ask one or then the other. I thought I 
would combine them. 

The Court: Restate your question. 

Mr. Laughlin: All right. 

41 By Mr. Laughlin: 

Q. Now, then, Mr. Witness, did you ever tell any 
reporter that you had a better record for arrests than any 
other policeman or—well, first, did you ever do that? A. 
No, sir. 

Q. All right. Did you ever tell any reporter that you 
had kept a record of the number of your arrests and had 
followed the results through the courts? A. No, sir. 

Q. Now, Mr. Witness, you have stated that you were not 
demoted. Were you not transferred after an allegation 
of perjury had been made against you by Mr. Wise, Assis¬ 
tant Corporation Counsel, as a result of your testimony in 
the Mitchell's Grill case? 

The Witness: I don't understand his question. 

The Court: Have the reporter head the question. 

Mr. Baker: Bead the question. 

(The pending question, as above recorded, was read 
by the reporter.) 

A. No, sir. 

By Mr. Laughlin: 

Q. You were transferred after that? A. Before, sir. 

Q. And you knew that Mr. Wise had charged you 

42 with perjury, did you not? A. I have never been 
charged with perjury; no, sir. 
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Q. Didn’t yon know whether or not—do yon know—do 
yon have any recollection whether or not Mr. Wise told 
yon, or told yonr superiors, that yon had committed per¬ 
jury? He branded yon as a perjurer and recommended 
disciplinary actio® by the Police Department or a prose¬ 
cution by the United States Attorney? A Never. 

Q. That did not happen? A. Not in my hearing or 
sight, sir. 

Q. Why were yon transferred, sir, at the time of the 
Mitchell? A Well, my usefulness to the department de¬ 
pended upon my face being unknown, of nobody recogniz¬ 
ing my face. At a hearing there were pictures taken of 
me, so that my value as an undercover man or a vice squad 
—a vice operative—was of no use. 

Q. Mr. Witness, I’ll hand you a paper and ask you if 
you have ever seen that before. 

Mr. Baker: May I see it? 

Mr. Laughlin: I am not going into the contents. After 
—he merely is going to answer, and then I will show it to 
Mr. Baker, your Honor. 

A. I have see® it; yes, sir. 

By Mr. Laughlin: 

43 Q. And—you have seen that? A. Yes, sir. 

Q. And you say Mr. Wise did not do what’s at¬ 
tributed to him in there? 

The Court: No, no; he doesn’t say that. 

Mr. Laughlin: All right. 

The Court: He says—your question was bottomed as to 
whether he heard Mr. Wise make a certain statement con¬ 
cerning alleged perjury, and he said it was never—he never 
was present when Mr. Wise made such a statement 

Mr. Laughlin: All right. 

The Court: That’s what the record will show, I believe. 

Mr. Laughlin: Yes. 
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By Mr. Laughlin: 

Q. Did any of the officials of the Police Department re¬ 
port to yon that Mr. Wise had complained about yon, that 
he had complained—or rather, charged that yon committed 
perjury in a certain case? A. He has not complained at 
all that I committed perjury, sir. 

Q. What is that? A. Never complained that I commit¬ 
ted perjury at all. 

Q. You never heard that, then? That did not happen? 
A. No, sir. 

44 Q. And an official has never questioned your 
truthfulness in the Mitchell Grill case; is that right? 

A. No, sir. 

Q. All right. Now, Mr. Witness, I’ll ask you this: Is not 
your testimony here again Mr. Kelly false? A. No, sir. 

Q. All right. Have you not boasted in times past that 
you had framed people? 

Mr. Baker: If your Honor please, I object to the form 
of the question. 

The Court: I’ll let him answer. 

A. Never; no, sir. 

By Mr. Laughlin: 

Q. Do you recall a fellow police officer of yours in the 
Mitchell Grill case and one Officer Wallace? A. Yes, sir. 

Q. All right. And you did not tell Officer Wallace that 
on many occasions you sandbagged people? A. Never; 
no, sir. 

Q. You never told Officer Wallace that you—that you 
framed people? A. No, sir. 

Q. And that’s all news to you? A. Yes, sir. 

45 Mr. Baker: If your Honor please, may we ap¬ 
proach the bench at ths point? 

The Court: Yes. Step down (addressing the witness). 
Mr. Baker: Step down. 

(The witness stepped down from the stand.) 

The Court: Have the reporter come up. 
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(The following proceedings were had at the bench:) 

Mr. Baker: Now, I feel that Mr. Langhlin shonld state 
to the court the purpose of this cross-examination. I 
realize the purpose is to attack the credibility of the witness. 

The Court: That’s right. 

Mr. Baker: However, if we are going to try this whole 
Mitchell’s Grill case- 

The Court: Oh, we are not. 

Mr. Langhlin: No. 

The Court: The court will assure you and state for the 
record that we are not going to try that. The court can 
allow, and it’s within the court’s discretion to allow, cer¬ 
tain questions going to test the credibility of witnesses. 

Mr. Baker: Yes. I would like to state this:- 

The Court: I think that- 

Mr. Baker: Excuse me. 

The Court: I think that point has now been reached, Mr. 
Langhlin. I think I have given you a wide latitude 
there. 

46 Mr. Langhlin: Yes. 

The Court: And I think in the discretion of the 
court that you ought to start trying this case. 

Mr. Langhlin : Yes, I might say this, your Honor, and 
this is not only for your Honor, but for Mr. Baker, too, 
because Mr. Baker was not in the early stages of this case. 
There was a motion filed, your Honor, as your Honor can 
take notice of it, in this case, based on this witness’s tes¬ 
timony— 

The Court: Yes. 

Mr. Langhlin:-in the Mitchell Grill case. You will 

find that a part of the papers in this case; and in my judg¬ 
ment, your Honor, that was largely persuasive to Judge 
Fennell in setting aside the verdict. 

Mr. Baker: If your Honor please, I know that to be not 
a matter of fact at all. 

Mr. Langhlin: Well, not 

Mr. Baker: No. And- 
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The Court: I think now we ought to get bade to the facts 
in this case and try this case. 

Mr. Baker: I wonld like to state for the record, your 
Honor, just that the Government, if the Mitchell’s Grill 
case becomes—it will be necessary for the Government to 
show the disposition of the Grill case, the disposition of 

these so-called demotion charges, and that- 

The Court: No. That was a collateral matter. 

47 Mr. Baker: That’s right. 

The Court: We are not going to try the Grill case. 

Mr. Laughlin: Yes. 

The Court: We are not going to try the Grill case. 

Mr. Baker: I have no desire to, your Honor. 

The Court: I think now we ought to start trying this 
case. 

Mr. Laughlin: I intend to, your Honor. 

The Court: Yes. 

Mr. Laughlin: But—Mr. Baker, just a moment. 

Your Honor, I think I have laid the foundation for an 
impeaching question, and I am not sure that I have the 
authority. Would it be in order, your Honor, for me to 
request you to ask your Clerk whether Mr. Wise would 
come here? 

Now, I am not asking you at this time to pass on whe¬ 
ther or not you are going to receive his testimony, but 
the only request I make now: That you ask if he could 
come here. Then if perhaps your Honor can rule as to 
whether or not I can use him, because I have laid the foun¬ 
dation for him. 

The Court: I might state for the record, it is now 
about six minutes past four; we have the first witness on 
the stand and he is being cross-examined, and there must 
be—how many character witnesses have you? 

Mr. Laughlin: I would say about twelve, your Honor? 

The Court: About twelve character witnesses. I don’t 
know whether you intend, and I don’t want you to 

48 state whether the defendant will take the stand or 
not. 
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Mr. Laughlin: Yes, he will, sir. 

The Court: He will take the stand. So I don’t see the 
necessity of getting Mr. Wise tied up now, because that 
would probably run to seven or eight o’clock at the rate 
we are going. 

Mr. Laughlin: Oh, your Honor, may I ask at this time; 

does your Honor- 

The Court: Yes? 

Mr. Laughlin:-intend to conclude this today, or 

would your Honor indicate now the time you may stop? 
It is all right with me, whatever your Honor says. 

The Court: Yes. I think we ought to run along. 

Mr. Laughlin: Yes. 

The Court: And I won’t state at this time what time we 
should adjourn tonight. I might say, I have been on the 
bench constantly since ten o’clock this morning. 

Mr. Laughlin: Yes. I have been on the move too. 

The Court: And I have been in my office since nine. 

Mr. Baker: Yes. 

The Court: So let’s run along. Let us try this case. 

• •••••••• 

63 (There was an interruption of proceedings.) 

Mr. Robert D. Wise: Your Honor, I received a 
telephone call, and my secretary said you wanted to see me 
over here. 

The Court: No, sir. 

Mr. Laughlin: No, your Honor, that—Mr. Wise—it was 
I who suggested, before our bench conference, that Mr. 
Wise be telephoned for, and I don’t know whether he could 
be reached today. 

The Court: I want the record to show that, whoever 
called Mr. Wise, he was not called at the instructions of 
the court. 

Mr. Laughlin: No, no; I don’t think Mr. Owen—Mr. 
Owen. What—the request I made of Mr. Owen, your 
Honor, was that he call and see whether Mr. Wise was 
available and whether he would be willing to come to 
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court; and the reason it was done in that way, I don’t know 
whether there is any power in this court for a forthwith 
subpoena like across the street, and I would suggest that 
if Mr. Wise can, if he would remain, maybe later on your 
Honor would take a recess and I may confer with him for 
a few minutes. 

Mr. Wise: I might say this, if your Honor please; I am 
tied up over at the ABC Board in quite an im- 

64 portant conference at the present time, and my sec¬ 
retary called me and said that Judge Quinn—that’s 

the message I got—wanted to see me immediately. 

The Court: Well, I want the record to show that Judge 
Quinn made no such request, gave no authority for any¬ 
one that I know of to call you and give you such instruction. 

Mr. Laughlin: Well, your Honor, so the record may in¬ 
dicate, may I have Mr. Owen state just what message, be¬ 
cause I don’t want there to be any question? 

The Court: Mr. Owen, what message did you leave with 
Mr. Wise’s secretary? 

Mr. William E. Owen: The only reference made to your 
Honor was that it was in your courtroom where the pro¬ 
ceedings were going on, and that he was desired to testify 
in regard to one Prank Mamthos. That was the only re¬ 
port which I gave. I didn’t say that he was wanted by 
your Honor or desired by your Honor. The only refer¬ 
ence made to your Honor was that it was—the case was in 
your Honor’s courtroom presently going on. 

Mr. Wise: Then may I be excused, your Honor, to re¬ 
sume this conference I am in at the ABC Board? 

Mr. Laughlin: That would be satisfactory, because there 
is some doubt whether we can conclude this evening. 

Mr. Wise: I have received on subpoena at all. 

The Court: All right. May he be excused as a witness? 
Mr. Laughlin: Oh, your Honor, before he—well, 

65 anyway we can take that up later. 

• •••••••• 
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94 Q. And it is your testimony, is it, sir, that the 
day following his arrest you found out in court, as 

a result of your testifying the day following his arrest, 
where he was employed? A. I did not say the day follow¬ 
ing his arrest, sir. I am not sure whether it was on a 
Monday. 

Q. Well, would you say, anyway, not more than two 
days? A. Yes, sir. 

Q. Well, anyway the day you testified was the day—the 
first time you found that he was employed and where he 
was employed? A. Yes, sir. 

Q. And you had made no contact with him up to that 
time? A. No, sir. 

Q. Now, then, I will ask you this, sir: is it not a fact that 
after Mr. Kelly appeared before Judge Fennell, and at the 
conclusion of the testimony, you raced to the Probation 
Office so that you would get there before"Mr. Kelly? 

Mr. Baker. I object to that, your Honor. That is not 
pertinent to this hearing, what may have occurred in the 
Probation Office. 

The Court. I will let him answer. 

A. I do not recall that. No, sir. 

95 By Mr. Laughlin. 

Q. Do you recall going to the Probation Office and 
asking to see or talking to Mr. Joe Sanford, or someone in 
Mr. Sanford’s office? A. Yes, sir. 

Q. Now, then, did you at that time say that there had 
been a lot of complaints against Mr. Kelly at the Public 
Health iService where he was employed? A. I do not be¬ 
lieve I said that. No, sir. 

Q. You deny, I ask you now, sir, do you deny that you 
said that or anything like that? A. Yes, sir. 

Q. All right. Now—you know as a fact, do you not, that 
there had, in fact, been no complaint at the Public Health 
Service? A. Well, I have never asked or talked to the 
Public Health Service. 
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Q. Anyway, yon did not say that to Mr. Sanford or any¬ 
one in his office? A. Not in connection with Mr. Kelly at 
all, no, sir. 

Q. Now—now, then, have you related for me on cross 
examination everything that transpired between yon and 
Mr. Kelly at Franklin Park on the afternoon or at any honr 
of the evening or the early morning hours of Septem- 
96 her eighteenth or nineteenth? A. I think so. Yes, 
sir. 

###*••**• 

101 Redirect Examination 

By Mr. Baker: 

Q. Officer Manthos, were yon on duty on the eighteenth 
of September of 1948? A. Yes, sir. 

Q. Officer Manthos, as of the date of the eighteenth of 

September what rank- A. (interposing) Well- 

Q.-were yon in the Metropolitan Police Force ? A. 

Private in the Metropolitan Police Force. 

Q. What rank are yon now? A. iSir? Private. 

Q. When you were transferred from uniform duty to 
plain clothes duty, did your pay change? 

The Court: Do yon mean from uniform duty to plain 
clothes duty? 

Mr. Baker: Yes, your Honor. 

The Court: I did not hear your question. 

Mr. Baker: I am sorry. 

102 By Mr. Baker: 

Q. Officer Manthos, when you were transferred 
from unif orm duty to plain clothes duty did your change 
necessitate a change in pay, or bring about a change in pay? 

A. Well. When I was changed from plain clothes duty to 
uniform duty in the Precinct it increased. 

Q. What was the reason for that increase? A. In grade 
promotion. v 
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Q. You testified, in answer to a question from the defense 
counsel, that you were in a bad spot when you got to the 
car. Is that true? A. That is true. 

Q. Or words to that effect? A. Yes, sir. 

Q. What did you mean by that? A. Well, if you are 
called upon to work in close proximity you can not carry a 
revolver because of the noticeable bulge there any place 
you might put it, and I was not armed with the exception 
of a badge on myself, and I could not very well get into a 
tangle with a strange person and try to make an arrest, and 
not knowing whether he is—whether he is armed or not. 

Q. Sir, do you know of any purpose for which Mr. Wine- 
miller was there in the Park? A. To protect me. 

Q. And you said that the statement by a defendant 

103 of a tort suit, that he was going to bring a tort suit, 
that stood out in your mind? A. Yes, sir. 

Q. Can you explain to us why it stood out in your mind? 
A. Well, I never heard that reference, as a matter of fact 
I believed I asked you what a tort suit was, and I talked 
to you about this case. 

Mr. Baker: That is all I have. 

Recross-Examination 

• •••••••• 

104 Q. And were you transferred as a result of your 
testimony in that case? A. No, sir. 

Q. Why were you transferred? A. Because my face was 
known. 

Q. What do you mean by that? A. I mean that the 
pictures in the paper, the people could easily recognize me 
and see who I was. 

Q. You mean to say that the first time your picture was 
ever in the paper was then? That was the first time that 
your picture had ever been in the paper? A. Well, I be¬ 
lieve so. 

Q. Then, the first time—and that is why the Police De¬ 
partment transferred you? A. Actually, it was not a trans¬ 
fer, it was just out of plain clothes into uniform. 
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Q. In other words, there was nothing relating to dis¬ 
cipline connected with it? A. No, sir. I then received an 
in-grade increase. 

Q. And nothing was said to yon about yonr usefulness 
was at an end because you charged a fellow officer with 
perjury? A. I never did charge a fellow officer with 
perjury. 

t Q. And you were not transferred because of 

105 threats, or because the authorities said that you had 
committed perjury? A. No, sir. 

Q. That is all news to you? A. Yes, sir. 

Q. You were not transferred because the authorities said 
that you had committed perjury? A. No, indeed. 

Q. That is the first time you ever heard of that? A. 
That is the first time I ever heard it put that way. 

Q. In other words, that is the first time you ever heard 
or were confronted with the fact or allegation that you had 
given false testimony in the Mitchell Grill case? A. Yes, 
sir. 

Q. This comes as a complete surprise to you? A. Yes, 
sir. 

• •*•••••• 

106 Thereupon Clarence R. Winemiller, was called as 
a witness for and on behalf of the Government and, 

first having been duly sworn, was examined and testified 
as follows: 

Direct Examination 

By Mr. Baker: 

Q. Give us your name, Officer. A. Clarence R. Wine- 
miller. 

Q. What is your present employment? A. Detective 
Sergeant assigned to the Homicide Squad. 

Q. As of September 9—as of September 18, 1948, what 
was your employment? A. I was Precinct Detective at the 
First Precinct. 
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Q. And were you in Franklin Park on the day of or in 
the late hours of the eighteenth of September or the early 
morning hours of the nineteenth? A. I was. 

Q. 1948? A. Yes, sir. I was. 

Q. Were you there alone? A. I was sitting alone. 

Q. Did you see Officer Manthos there? A. Yes, sir. 

Q. What was your purpose in being there ? A. My pur¬ 
pose in being there was to check on Frank, due to 

107 the nature of his work to make sure that he was not 
injured. 

Q. And where did you—where were you located in Frank¬ 
lin Park, sir? A. I was seated on a park bench in the Park 
about twenty-five feet from the bench that Manthos was on. 

Q. And were you in front—was his bench in front of 
yours, or were you behind his bench that he was sitting on 
there, or just what? A. I was to the east, to the east of 
his bench. 

Q. And did you see the defendant, Edward Kelly, and 
Officer Manthos there in Franklin Park on that evening? 
A. Yes, sir. 

Q. Where did you first see him, sir? A. I first noticed 
the defendant when he came up and sat on a bench that was 
between the bench that Manthos was on and the one that I 
was sitting on. 

Q. And did you keep him under observation there, sir? 
A. I did. 

Q. And will you tell us what he did from that time that 
you saw him, please? A. He sat on his bench for a while, 
and then he went over to the bench occupied by Officer 
Manthos. They talked there for a while, I would say about 
five minutes, and both of the men got up off of the 

108 bench and they walked around through the Park 
and passed my bench. 

Q. Where did they go, sir? A. They went on up to Thir¬ 
teenth and K Streets, they crossed across Thirteenth Street, 
and started south on Thirteenth Street, by which time Of¬ 
ficer Manthos gave a whistle, and I went across the street 
to where they were standing. 
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Q. And did you talk to the defendant talk to Frank—to 
Officer Manthos at the car? A. I did. 

Q. You did? A. Yes, sir. I did. 

Q. And will you tell us what your best recollection is of 
what that conversation was at that time? A. Well, at the 
time he was—he wanted to know what—what the charges 
were. And he denied that he was guilty, and he stated 
that he was going to make a test case of it. 

Q. Do you remember anything else, sir? A. Not offhand, 
I do not. Not offhand. 

Q. Did you make any notes of any of the things that 
transpired that night, sir? A. No, I did not. 

Mr. Baker: That is all I have of this witness, your 
Honor. 

*•*•**••* 

119 Thereupon William R. McAdams, was called as 
a witness for and on behalf of the Defendant and, 

first having been duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Laughlin: 

Q. Would you state your full name, please, sir. A. Wil¬ 
liam R. McAdams. 

Q. And, Mr. McAdams, state what is your occupation, if 
you please, sir. A. Probation Office, in the Municipal 
Court for the District of Columbia. 

Q. Is that in this building? A. That is in this building. 
Yes, sir. It is on this floor. 

Q. And how long have you been held that office, Mr. 
McAdams ? A. Well, it is a full year, now, this year. 

Q. And were you on duty, sir, in September of 

120 1948? A. Yes, sir. 

Q. Now, then, I will ask you this, Mr. McAdams: in 
September of 1948 did not Officer Manthos— 

Mr. Laughlin: Your Honor, at this point may I have 
Officer Manthos identified? 
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The Court: Yes, you desire. Is he in the courtroom? 

Mr. Laughlin: Yes, your Honor. He is here. 

The Court: Very well. 

Mr. Laughlin: Stand up, please, Mr. Manthos. 

(Mr. Manthos stood up.) 

Mr. Laughlin: If you will sit down, please. Thank you. 

By Mr. Laughlin : 

Q. Did you recognize that gentleman as Officer Manthos? 
A. Yes, sir. 

Q. Do you recognize Mr. Kelly? (Pointing to the de¬ 
fendant, Mr. Kelly, at the trial table.) A. Yes, sir. 

Q. Now, Mr. McAdams, sir, I will ask you this; in Sep¬ 
tember 1948, did Officer Manthos come to the Probation 
Office and lean over the rail and talk to you and say, in sub¬ 
stance— 

Mr. Baker (interposing). I object, if your Honor please. 

Mr. Laughlin: If I may suggest, I have not completed 
my question. 

Mr. Baker: I am sorry. Finish the question. I 
121 beg your pardon. 

The Court: Yes. 

The Witness: I beg your pardon. 

Mr. Laughlin: Just a minute. 

By Mr. Laughlin. 

Q. Do not answer until the Court rules. 

The Court: Yes. Do not until a ruling is made. 

Mr. Laughlin: I think I know Mr. Baker’s objection, 
your Honor, and the reason I am asking the question in this 
fashion is on the authority in the Ewing case, when the 
same thing was permitted. 

Mr. Baker: I felt that the question was leading. 

Mr. Laughlin: Yes, but in the Ewing case that was per¬ 
mitted, your Honor, in view of the circumstances. 

The Court: I do not think you should lead the witness. 
Do not lead the witness. 

Mr. Laughlin: All right, sir. 
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By Mr. Laughlin: 

Q. Now, Mr. McAdams, did Officer Manthos come to the 
Probation Office? A. Yes, sir. He did. 

Q. All right. Yes, sir. 

Q. Did he—was there any conversation with respect to 
Mr. Kelly or his place of employment that took place 
122 between yon and Mr. Manthos at that time? A. Yes, 
sir. There was. 

Q. What was said in substance? What, in substance, 
passed between you and Officer Manthos, if you recall, sir? 
A. He told me that there had been complaints at his place 
of employment. 

Q. And did he say where it was that he was employed? 
A. At the—it was in the—in the Health Office. 

Q. Did he say at the Public Health Service? A. Yes, 
sir. The Public Health Service. 

Mr. Laughlin: That is all. 

Mr. Baker: That is all. I have no questions for this 
witness, if your Honor please. 

• #*•**••* 

Thereupon Ruth Mary MacGregor was called as a witness 
for and on behalf of the Defendant # * *. 

126 Thereupon Madeline Rollery, was called as a wit¬ 
ness for and on behalf of the Defendant * * # . 

129 Thereupon Marjorie Frank was called as a witness 
for and on behalf of the Defendant * * *. 

***••*••• 

133 Thereupon William H. Hingher was called as a 
witness for and on behalf of the Defendant * * *. 

• **•*•••• 

137 Thereupon Sam C. Mangano was called as a wit¬ 
ness for and on behalf of the Defendant * * *. 
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140 Thereupon Charles W. Craft was called as a wit¬ 
ness for and on behalf of the Defendant * * *. 

*••*••••» 

144 Thereupon John M. Jack was called as a witness 
for and on behalf of the Defendant * * *. 


149 Thereupon Charles Mitchell Livermore was called 
as a witness for and on behalf of the Defendant ***. 


152 Thereupon Emma 6. KLeinsmith was called as a 
witness for and on behalf of the Defendant • * *. 

• •••••••• 

156 Thereupon Mildred Clarkson was called as a wit¬ 
ness for and on behalf of the Defendant * * *. 


161 The Court: Before we go any further, have you 
any other character witnesses ? 

Mr. Laughlin: We have none. We have no further 
character witnesses, at least at this time, and as far as I 
know we have none for the future. 

The Court: Well, now, it is six o’clock. I think that 
there is no possibility that we would be able to finish this 
case tonight. We have been in session all day, so I thi n k that 
we ought to adjourn now. 

Mr. Laughlin: Yes, your Honor, I quite agree. 

The Court: Now, the question is when would be the best 
time to reconvene this case because of the fact that you are 
on trial in the District Court before Judge Holtzoff, when 
would be the best time and the best day to complete this 
case ? You can pick out any day you wish and the Court will 
meet your convenience. 

Mr. Laughlin: Well, suppose we say next Wednesday, 
your Honor, at 3:40. 
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162 The Court: Very well. We will adjourn until to¬ 
morrow at 10 o’clock, and we will adjourn this case 

until next Wednesday at 3:40. 

• ••#••••• 

163 Washington, D. C., 

Wednesday, October 26,1949. 

The above-entitled cause came on for trial pursuant to 
adjournment on Friday, October 21, 1949, before Judge 
Thomas D. Quinn, at 3:40 o’clock p.m. in the United States 
Branch of the above-entitled Court. 

**#**•### 

165 The Court: Are you ready to proceed, gentlemen? 
Mr. Laughlin: Yes, your Honor. 

Mr. Baker: Yes, your Honor. 

The Court: Proceed. 

Mr. Laughlin: Your Honor, before we begin, in order 
that the record may be preserved, I want the record to show 
that we desired the presence of Major and Superintendent 
of Police Barrett. I understand your Honor refused to 
send him a subpoena. 

The Court: I thought you ought to put into the record 
exactly what the subpoena contains that it was denied by 
the Court. Read into the record what the subpoena said. 

Mr. Laughlin: Certainly. “And bring with you the com¬ 
plete personnel records of Frank N. Manthos, formerly 
known as “One-man Vice Squad,” and all correspondence 
relating to his transfer after the Mitchell Grill hearing. 

The Court: That subpoena was tendered to the Court 
and the Court refused to sign and permit the issuance of 
such a subpoena. 

Mr. Laughlin: Yes, sir. I want the record to ^how that 
if he was present he would testify to the fact that if—that 
if Officer Barrett was present he would testify that he di¬ 
rected the transfer of Officer Manthos as a result of his 
testimony in the Mitchell Grill case. 
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The Court: Of course, the Superintendent of Police 
165-A has the power to transfer all officers under his super¬ 
vision in the District of Columbia. 

Mr. Laughlin: He has that right, I konw, but we want 
to show that it was the result of the Manthos testimony in 
the Mitchell Grill case. 

The Court: I see. That is settled. Suppose you pro¬ 
ceed. Next witness. 

Mr. Laughlin—Will you take the stand, Mr. Kelly. 

Thereupon Edward F. Kelly, the defendant, was called 
as a witness for and in his own behalf and, first having 
been duly sworn, was examined and testified as follows: 

Direct Examination 
By Mr. Laughlin: 

* 

Q. Please state your full name! A. Edward F. Kelly. 

Q. Edward F. Kelly! A. Yes, sir. 

By the Deputy Clerk: 

Q. State your full name, speak out loud so everyone can 
hear you. A. Edward F. Kelly. 

166 By Mr. Laughlin: 

Q. Mr. Kelly, state your address, please. A. 2126 
Pennsylvania Avenue, Northwest. 

Q. That is in the District of Columbia! A. Yes, sir. 

Q. And how long have you lived in the District of Co¬ 
lumbia! A. Three years. 

Q. What is your occupation! A. Standard analyst, 
United States Public Health Service. 

The Court: I do not think I understood the answer. 

Mr. Laughlin: I understood it to be Standard Analyst. 

The Court: Very well 

By the Court: 

Q. Is that correct! A. Yes, sir. 
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By Mr. Laughlin: 

Q. Yon must keep your voice up so we can all hear you. 
Sit back in the witness chair. How long have you held that 
position? A. I have held that position since August three 
years ago. That is what brought me to headquarters here. 
I had worked in the field for the Service before that. 

Q. Yes, sir. Now, how long have you lived at your 
present address, your present place of residence, sir? 

167 A. Roughly two and one-half years, perhaps a little 
more, sir. 

Q. Now, Mr. —Kelly, in order that we can expedite things 
just as much as possible, you heard the testimony the other 
day of an officer, Officer Manthos? A. Yes, sir. 

(The Court turned for a few moments to other 
matters after which the following proceedings were 
had:) 

Mr. Laughlin: Mr. Marshal—your Honor, do you want 
me to proceed? 

The Court: Go right ahead. Read the last question and 
answer. 

(The Reporter read the last question and answer 
as follows: 

“Question: Now, Mr. Kelly, in order that we 
can expedite things just as much as possible, you 
heard the testimony the other day of an officer, 
Officer Manthos? 

“Answer: Yes, sir.”) 

By Mr. Laughlin: 

Q. Now, I will ask you, Mr. Kelly, what you did on the 
evening of September 17, 1948, and the early morning 
hours of September 18, 1948. A. Well — 

168 Mr. Laughlin (interposing): Your Honor, could I 
see the information a moment, please? 

The Court: Yes. Here it is. 
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(The Court hands the information to Mr. Laugh- 
lin.) 

Q. On the night of September 17, 1948, and the early 
morning hours can you tell us what you did beginning on 
the evening of September 17, 1948, first? A. Well, there 
was a young lady at my apartment, and we had a discussion 
there, she was over on more or less business, and she left at 
11:20. I walked her to her place of residence, and then I 
decided to go and get a bite to eat at the White Tower. 

Q. Tell his Honor where the White Tower is located. A. 
The White Tower is at Fourteenth and I, Northwest. 

Q. Is that a coffee shop? A. Yes, sir, and short order 
restaurant. 

Q. Yes, sir. A. Yes, sir. 

Q. Now, you get through about what time? A. About 
11:20 I walked her to her apartment. 

Q. And you got there at the White Tower about what 
time? A. I got over there somewhere in the vicinity of 
11:45,11:48,11:45,1 imagine. 

Q. And then what time did you leave there, sir? 
169 A. I- 

Q. Or, first, what time did you arrive there, sir? 
A. I did not get there, I, at that point, I tried to find a 
place to park, and there was no parking on I Street either 
one block west of Fourteenth or a black east of Fourteenth, 
so I continued on I Street to Thirteenth and I noticed a 
parking place alongside of Franklin Park on Thirteenth. 

Q. Now, at that point, sir, will you tell us what kind 
of an automobile you were driving, and what kind of tags it 
had on it? A. It had District tags. It is a Plymouth, ’41, 
it is a De Luxe Club Coupe and it has a blue color. 

By the Court: 

Q. What kind of a blue color is it? A. Well, your Honor, 
it is a little faded, it is a sort of nondescript blue. 
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By Mr. Langhlin: 

Q. Continue on, sir. A. So, the most convenient place to 
park, then, was about the northeast comer of Franklin Park 
and alongside of a building which I believe is a public school, 
I am not sure. 

And I parked there and proceeded to walk across diagon¬ 
ally in a southwesterly direction, that was the primary 
direction, and in the direction of the White Tower. 

170 And I got practically across the Park and I believed 
I had lost my keys. It was a sort of a blow to know 

that one's keys were lost, and I did not find them when I 
made a hurried search for them. So I got slightly panicky 
about it, and I wondered if I had left them in the car. That 
happens sometimes, at least to me. 

So, I circled around and came back around the fountain, 
and came back in the direction of the car. And when I got 
in the direction of the center and northern part of the Park, 
approaching the automobile, I happened to feel in my vest 
pocket —of my shirt and I found my keys. I found the 
bunch of keys there, and I sat down there for only about 
two or three minutes, because I was rather pleased in hav¬ 
ing found them after I thought I had lost them. 

Q. Now, at this point can you give us an approximate 
time as best you can recall, the time —of your arrival in 
Franklin Park, or at the point at which you stopped and 
sat down on one of the benches. A. Well, I did find a bench 
there, I sat down only for about two or three minutes. That, 
as near as I can recall, I imagine it was some time in the 
vicinity of 11:45 p.m., or 11:50 p.m. I do not know exactly 
how long it takes to drive to that point and stop your car 
and get out of your car, lock it, and walk across the Park, 
and to the point at which I then was, but probably between 
five and ten minutes. 

171 Q. Now, then, that evening, sir, did you see one 
Frank Menthos, a witness who testified here on Fri¬ 
day last? A. I saw him—I saw a man. 
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Mr. Laughlin: Your Honor, at tins point may I have the 
Witness Manthos stand? 

The Court: Yes, the Officer will stand. 

(Thereupon Officer Manthos stood up in the audi¬ 
ence.) 

Mr. Laughlin: Now, you may sit down. 

By Mr. Laughlin: 

Q. Is that the man? A. That is the man that I observed 
coming in after I had sat down there in the central area 
and at a bench close to the crosswalk, and he had to walk 
past me to take his seat on the bench to my immediate right. 

Q. Now, at this point had you ever seen that gentleman 
before? A. Never. 

Q. All right. A. Yes. 

Q. Now, try to describe for us, if you can, as best you 
can, where, and with some particularity that particular 
part of the Park at which you were seated. A. Well, the 
bench that I had sat on was right close to the crosswalk. 
And there is a sort of a sidewalk, and then there is a south 
walk (demonstrating) and then there is a lateral 
172 walk with a bench right there at that point, and there 
is a bench that Officer Manthos, the man that I was 
to learn later was Officer Manthos, was right to the west 
of it. 

Q. Now, then, do you recall, sir, at that time, and can 
you tell us if you remember about how many persons were 
seated throughout that Park, first, and, second, how many 
were seated in your immediate vicinity? A. At the time 
that I sat down there was nobody seated in that area, as far 
as I could see. There was nobody immediately around the 
bench that I sat down upon until Officer Nanthos took a seat 
to my right. 

Q. Now, continue on. A. Yes, sir. 

Q. Did there come a time when Mr. Manthos said some¬ 
thing to you and you said something to him; if so, tell us 
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what it was, just what was said, who originated the con¬ 
versation, and continue on from there. A. Well, after I 
had sat there several minutes I decided I would get up and 
continue on my way down to the White Tower. In order 
to do so I had to pass this bench immediately to my right if 
1 took this particular walk in that direction, and as I passed 
the bench on which Officer Manthos was seated 'he said, 
“Hi.” 

And I moved in closer to see —if I might possibly know 
him. And at that point he said, “Beautiful evening.” 

I said, “Yes, it is a nice evening.” 

173 And he said, “If you are not in a big hurry, sit 
down.” 

So, I was feeling congenial, and I sat on the bench with 
Officer Manthos. 

He started the conversation by asking me if I lived 
around there, and I said I lived near Twenty-first and 
Pennsylvania Avenue. 

I asked him where he lived and he said he was staying 
at the Dodge Hotel. 

I said, “Oh, you are just visiting Washington?” 

And he said, “Not exactly. I am a traveling salesman.” 

And I said, “What is the name of your company?” 

And he said, “The Westbrook Company.” 

Then he told me his name was Gaynor or Gaymore, or 
something like that, I forget. 

And I told him my name. And I asked him what prod¬ 
uct it was that he was selling. And he said, “Plastics.” 

Q. Yes. A. So, we got into a discussion of plastics. I 
told him I was very much interested in the subject because 
I had made a study of plastics for Marine Hospitals in the 
Public Health Service. 

Q. Now at this point, Mr. Witness, did you at that time, 
did you actually mention Public Health Service in your 
conversation with him? A. I believe I did. I imag- 

174 ine I would probably refer to my office. 

Q. All right Continue on. A. So, he then— 
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Q. (interposing) Yon had this interruption, do yon want 
the question read? A. Well, I can recall where I was. 

Q. Proceed. A. Then he said something about he did 
not like traveling. 

I said, ‘ ‘ Where is your home ? ’ ’ 

And he said his home was in Forest Park or Forest View, 
Georgia, I don’t remember which of those places, but it was 
something like that. 

So, I said, “Do you happen to know the Westbrook fam¬ 
ily in La Grange, Georgia? It is a well-known family.” 

And he said, “No,” that he did not. 

So, we seemed to run out of conversation. So, I rose to 
start to go, and as I did so he said, “What does a person 
do around here for excitement?” 

I said, “Well, there is not very much to do at this time 
of night except possibly to go in one of the bars.” And I 
said, “I do not care very much for public bars.” 

And he said he did not either, but he would like a drink. 

Q. Continue. A. So, then he started this story about 
that. And that he the room at the Dodge Hotel, and 
175 he did not have any friends, and he was alone here, 
and he was lonesome, and all this sort of thing, and 
he came back to the subject of a drink. 

Q. What I want you to do, Mr. Kelly, is to relate the con¬ 
versation, and not your construction or your conclusion. 
What we are interested in now is for you to relate as best 
you can, of course, if you can not remember it, you can give 
it in substance, but the best you can now, just what took 
place. A. Well, as nearly as I can recall there was some 
statement on his part, “Could we go to your place for a 
drink?” 

It was something like that, some suggestion, and I, on my 
part, I volunteered my hospitality, I was in a somewhat 
congenial mood. I do not know just exactly how that par¬ 
ticular point was expressed, but he did express the idea that 
he would like to indulge in a drink. 
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I said, “I have a couple of drinks in a bottle at the house. 
If you care to come over you would be welcome to a drink.” 
He said he would like that very much. 

So, he said, “Which way do we go?” 

So we arose, he arose and I arose, and I said, “lam parked 
up here, we can drive over to my place.” 

I told him that I was going home, and I would go over 
to my car, and he and I went over towards my car, 

176 and I unlocked my door when we got there. And I 
was just about to get in when he flashed a badge and 

he said, “You are under arrest. I am a private in the Vice 
Squad.” 

I said, “Under arrest?” 

“Yes, you are.” 

I was completely flabbergasted. At first I did not con¬ 
sider that he was serious. 

I said, “Are you kidding?” 

He said, “You heard me. You are undeT arrest.” 

I said, “You don’t look like that type of a person hardly 
to me.” 

And he said, “I know. I am all right.” 

With that he proceeded to whistle for a couple of min¬ 
utes, and we stood waiting for somebody. And then in the 
meanwhile I tried to rack my mind as to anything I could 
have possibly said that would give him the idea that he 
expressed, but I could not possibly do so. 

Q. What happened next? A. And then he made me lock 
my car, and he whistled, and he had Officer Winemiller, this 
man whom I was later to learn was Officer Winemiller, I 
had never seen him before, and I am quite positive he was 
never in the vicinity up until that time. 

By that time I was highly indignant, and they proceeded 
to get on either side of me and walk me down to Thir- 

177 teenth Street. 

I said, “You can not do this to me.” 

Q. What did they do? A. They ignored me. 
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Q. Yes. A. I said, “I am a citizen. I have certain 
rights. I do not know what yon are trying to do here,” or 
something to that effect, anyway. 

Then one of them asked mo if I were a lawyer. 

Q. What did yon say? A. I said, “No. I am not a lawyer-’ 
bnt I have a number of friends and relatives that are.” And 
I said, “Yon are going to find ont that yon can not pnll this 
kind of an arrest.” 

I am not qnite snre on that. I was so angry by that time. 

Q. iSo what happened? A. So, I had heard at some time 
or other something about bringing a suit against a city, and 
I said, “This is going to result in a tort suit against the 
District,” or something of that nature. I am not sure of 
that, either, but anyway they just ignored me and walked 
me down to Thirteenth and New York Avenue. And we 
had just about reached the corner when the Police Patrol 
pulled in at that time and they pulled me into the patrol 
wagon and they shoved me in the wagon and told the 
178 Officer in there that I had been arrested for soliciting 
prostitution, and with that I was driven to the Cen¬ 
tral Police Station. 

Q. You mean, one of the Precincts? A. I understand it 
is called Precinct No. 1. 

Q. Now, did Manthos accompany you in that trip down 
there? A. He did not They probably came up in some 
other conveyance. 

Q. Did you talk to Manthos later? A. Never, never 
once. 

Q. What happened when you arrived at the Precinct? 
A. They had me sit and sit there, well, it seemed to me like 
eight or ten hours, but of course I know it was not that long, 
but they took quite a long time and they did some writing in 
a book. When you are sitting there waiting for something 
it seem to take a terrible long time. And I just sat and sat 
and it seemed to me like an hour, although it was probably 
somewhere around ten minutes, and in the meantime I heard 
them say that “Manthos picked up a government attorney 
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for soliciting,” I believe that is the language they used in 
regard to it. Apparently they had learned of my arrest 
some time before. 

I asked, I believe I asked if I could use the telephone, 
and they told me to just sit there, and they were pretty short 
about it, and I just sat there and waited. 

179 Mr. Baker: I do not see how this is pertinent. 

By the Court: 

Q. Did they finally book you? A. Yes, sir. 

Mr. Laughlin: I think it would be material. The defend¬ 
ant wants to show how long he was held there before being 
booked. 

The Court: All right, we can find that out. 

By the Court: 

Q. How long were you held there before you were being 
booked? A. Well— 

By Mr. Laughlin: 

Q. How long were you there before you were finally 
booked or charged there? A. Well, it always seem like a 
long time when you are sitting in some place, it seemed like 
an hour, but I would not to say exactly. 

Q. What were you charged with, what were you told you 
were charged with? A. I do not recall that part of it. I 
think they just asked me my name and address and my 
parents’ names. 

Q. Did anyone come in about a bond? A. Yes, a bonds¬ 
man showed up and came in and asked if I wanted to get 
out, and I asked him about it. 

180 Q. Had you sent for any bondsman up until that 
time? A. No. I had not said anything to anyone 

about a bondsman. 

Q. This man just came up to you? A. This fellow was 
running around asking all of these other people if they 
wanted a bondsman. 

Q. When were you taken to the court, sir? A. The fol¬ 
lowing morning. 



Q. Was the case tried that day or a later day? A. No, 
the case was postponed a week. 

Q. And now do yon know how many persons that Man- 
thos had arrested that night? A. The Sunday newspaper 
I believe it was, of which I saw a copy at the time said it 
was eight. 

Mr. Baker: I object. And I ask that the answer be strick¬ 
en. 

The Court: Objection sustained. The answer will be 
stricken. 

By Mr. Laughlin: 

Q. Now, Mr. Kelly, at the later trial, Mr. Manthos—you 
recall his testifying in court? A. Yes, sir. 

Q. All right. A. Yes, sir. 

Q. Now, again, did, after you were tried before 
181 Judge Fennell, were you told to go to the Probation 
Office, sir? A. Yes, sir. I was. 

Q. Now did Manthos go there? A. Yes, sir. He got 
there ahead of me. 

Q. Did you hear Manthos say anything in the Probation 
Office that day? A. Yes, sir. 

Q. Tell his Honor what that was. A. He leaned over the 
counter and talked with Mr. McAdams, and he said, “There 
have been some complaints against Kelly by the Public 
Health Service.” 

Q. Now, have there ever been any complaints against you 
at the Pubilc Health Service? A. There have been none to 
my knowledge, and I believe our Employees Relation Officer 
has investigated that and found that to be untrue. It was 
so reported to me. 

Mr. Laughlin: That concludes the direct, your Honor. 

The Court: Cross-examine. 
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232 Friday, December 2, 1949. 

Motion for new trial in the above-entitled cause 
came on for bearing before Judge Thomas D. Quinn, in 
Civil Court Boom No. 3, at 2:15 o’clock pjn. 

233 Finding of the Court. 

The Court: I would like to say I have gone over 
the transcript in this case, which consits of two volumes, 
several times. Now, there has been much said as to whether 
a conviction on the uncorroborated testimony of Officer 
Manthos should be upheld. If you go through the record 
carefully, what do you find? 

You will find Officer Manthos stated that late upon the 
evening of September 17, 1948, or in the early morning 
hours of September 18, he met the defendant Kelly in 
Franklin Park. The defendant Kelly corroborates that 
statement of Officer Manthos. 

The Officer stated or testified under oath that the defend- 
and Kelly sat on the bench to his left some feet away. That 
testimony is corroborated by the defendant Kelly. 

Officer Manthos stated that the defendant Kelly sat there 
a few minutes, got up and walked by Officer Manthos. The 
defendant Kelly on the stand stated under oath in testify¬ 
ing in his own behalf that he did just exactly that 

Officer Manthos stated that as the defendant walked by 
him he asked for the time of day or night. That is denied 
by the defendant Kelly. The defendant Kelly states that 
Officer Manthos said, “Hi”; that he, the defendant, stopped 
and walked over closer to the bench to see if it was 

234 anyone he recognized. 

Officer Manthos stated that the defendant sat on 
the bench with him several minutes. The defendant corro¬ 
borates Officer Manthos in that regard, because defendant 
Kelly said, “Yes, I did sit on the bench with him. I sat 
there for several minutes.” 

Officer Manthos stated they talked about him being a 
plastic salesman, that he told him he was a plastic salesman. 
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The defendant stated that that is right. So he corroborates 
Officer Manthos in that regard. 

Officer Manthos stated that they talked about Georgia, 
LaGrange, Georgia, and Atlanta, Georgia. The defendant 
when he was on the stand testified that was true, they did 
talk about Georgia; that Officer Manthos told the defendant 
he was from Georgia, and that Mr. Kelly asked him if they 
had any mutual friends outside of Atlanta, at some place 
called, I think, LaGrange. 

Officer Manthos stated he talked with the defendant about 
California and Hollywood. Now, the defendant corrobor- 
atess Officer Manthos in that regard. He stated that they 
did talk about California, and I think the defendant’s testi¬ 
mony will show he stated he thought he did tell him that he 
worked in California, Los Angeles, or that he lived outside 
of there. 

Officer Manthos testified that the defendant Kelly 
235 told him he lived in the twenty-one hundred block of 
Pennsylvania Avenue, North West. The defendant 
corroborates Officer Manthos in that respect. He said he 
did tell Officer Manthos that he lived in the twenty-one 
hundred block of Pennsylvania Avenue. 

Officers Manthos testified that they talked about obtaining 
a drink of liquor. Defendant Kelly corroborates Officer 
Manthos in that regard. He says Officer Manthos did talk 
about getting a drink of liquor. 

Officer Manthos testified about a certain party and that 
certain acts—that he was invited on a certain party and 
abount certain acts of immorality that were suggested to 
him by the defendant Kelly. I note in the testimony, in 
the transcript I have gone over several times, defendant 
Kelly wtas not questioned about those acts either on cross- 
examination or on redirect. 

Officer Manthos stated that the defendant Kelly invited 
hfm to his apartment and the defendant Kelly corroborates 
him. He says, “I did invite the officer to my apartment” 
Officer Manthos stated that the defendant Kelly told him 
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he had a bottle of liquor in his apartment with a conple of 
drinks left in the bottle. Defendant Kelly corroborates 
Officer Manthos in that regard. He says, 4 ‘Yes, I did tell 
him I had a bottle in my apartment, and there was a couple 
of drinks left in the bottle.” 

236 Officer Manthos stated that the defendant Kelly 
told him his car was parked over at 13th and K 

Streets. Defendant Kellys says that he took Officer Man¬ 
thos to his car which was parked on the south east corner 
of 13th and K. Officer Manthos stated after they arrived 
at the automobile that he either whistled or hollered for 
Detective Sergeant Winemiller. Defendant Kelly stated 
that Officer Manthos did whistle and that as a result of 
whistling once or twice a person came up who later was 
identified as Detective Sergeant Winemiller. 

Officer Manthos stated that the defendant Kelly men¬ 
tioned to him while at the automobile about a tort suit, that 
a tort suit would be brought in connection with this case, 
Defendant Kelly corroborates Officer Manthos in that re¬ 
gard. He stated under oath while testifying in his own 
behalf that he did mention a tort suit to Officer Manthos. 

Then you have Detective Sergeant Winemiller who cor¬ 
roborates both Police Officer Manthos and the defendant 
Kelly. He states that defendant Kelly came in and sat on 
a bench between the bench he was on and the one Manthos 
was on. So you have corroboration there by Detective Ser¬ 
geant Winemiller of both Officer Manthos and defendant 
Kelly. 

Detective Sergeant Winemiller testified that the de¬ 
fendant Kelly got up and went over to the bench that 
Officer Manthos was on. So he corrobrates both Officer 
Manthos and defendant Kelly in that respect. 

237 Now, he says that the defendant Kelly sat there 
and that they both got up and wlalked around 

through the park, and passed the bench that he was sit¬ 
ting on. 

Detective Sergeant Winemiller corrobrated both Kelly 
and Officer Manthos when he stated that Manthos did whis- 
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tie for him and as a result of that whistle or the whistling 
by Officer Manthos he did appear at the car and that de¬ 
fendant Kelly was placed under arrest 

So, I think there is a great deal of corrobration all the 
way through of Officer Mathos ’ testimony. 

I also notice in going over the testimony that, for in¬ 
stance, on page 150, just a little item but it might throw 
some light on it. At the top of the page on direct examina¬ 
tion, Mr. Kelly was asked this question: 

“Did there come a time when Mr. Manthos said some¬ 
thing to you and you said something to him; if so, tell us 
what it was, just what was said, who originated the con¬ 
versation, and continue on from there.” 

And his answer was: 

“Well, after I had sat there several minutes I decided 
I would get up and continue on my way down to the White 
Tower. In order to do so I had to pass this bench immedi¬ 
ately to my right if I took this particular walk in that direct, 
and as I passed the bench on which Officer Manthos 
238 was seated he said, “Hi.’ 

And I moved in closer to see if I might possibly 
know him. And at that point he said, 44 Beautiful evening. * ’ 

I said, 44 Yes, it is a nice evening.” 

And he said, 4 If you are not in a big hurry, sit down.’ 

So, I was feeling congenial, and I sat on the bench with 
Officer Manthos.” 

Now, if you turn to page 153, you will find the word 
44 congenial” used again, in response to a question asked 
by Mr. Laughlin—reading at the bottom of page 153: 

4 4 What I want to do, Mr. Kelly, is to relate the converse 
tion and not your construction or your conclusion. What 
we are interested in now is for you to relate as best you 
can, of course, if you can remember it, you can give it in 
substance, but the best you can now, just what took place.” 

And he answered: 

4 4 Well, as nearly as I can recall there was some state¬ 
ment on his part, ‘Could we go to your place for a drink V 
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It was something like that, some suggestion, and 

239 I, on my part, I volunteered my hospitality, I was 
in a somewhat congenial mood. I do not know just 

exactly how that particular point was expressed, but he did 
express the idea that he would like to indulge in a drink.” 

Now, on page 178, on cross-examination, this expression 
was used. On cross-examination he was asked: 

“Did you have any compunction at all about asking a 
strange man to come up to your apartment and have a 
drink? 

Mr. Laughlin: Your Honor, that has been asked and 
answered. I object on the ground of repetition. 

The Court: I will let him answer.” 

This is the answer he gave: 

“No, I was feeling very congenial. The young lady and 
1 had had about three drinks at my house that night before 
I had gone, and I imagine I was over-friendly, probably 
more congenial than normal, pnobably.” 

I think there was ample testimony in this case to base a 
verdict of guilty on. Otherwise, the defendant would have 
been found not guilty. I believe the Government sustained 
the burden beyond a reasonable doubt of the charge alleged 
in the information and therefore the defendant was found 
guilty. 

240 I will therefore deny the defendant’s request for 
a new trial, and if the defendant desires to be sen¬ 
tenced at this time, I will sentence him. 

Mr. Laughlin : Yes, your Honor, suppose we do that. 
Then following that, of course, we want to promptly ap¬ 
peal. I have to go somewhere else right now, so may we 
have until tomorrow noon? 

The Court: I have gone over the record and apparently 
he has no prior record anywhere. 

Mr. Laughlin: That was my investigation too, your 
Honor. 

The Court: In view of that circumstance I will fine him 
$75.00 or sixty days in jail. 

• •••••••• 
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247 Opinion 

THE MUNICIPAL, COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 901 i 

Edward F. Kelly, appellant, 

v. 

United States, appellee. 

Appeal from The Municipal Court for the 
District of Columbia, 

Criminal Division. 

(Arngued February 23,1950 Decided May 4,1950) 

James J. Laughlin for appellant. William E. Owen also 
entered an appearance for appellant. 

L. Clark Ewing , Assistant United States Attorney, with 
whom George Morris Fay, United States Attorney, Ray¬ 
mond Baker and Joseph M. Howard, Assistant United 
States Attorneys, were on the brief, for appellee. 

Before Cayton, Chief Judge, and Hood and Clagett, As¬ 
sociate Judges. 

HOOD, Associate Judge : Appellant was convicted under 
an information charging that on a street in the District of 
Columbia he invited one Frank N. Manthos to accompany 
him for a lewd or immoral purpose. Code 1940, Supp. Vii, 
22-2701. Of the five assigned errors we find possible merit 
in only one, consideration of which requires some state¬ 
ment of the factual background. 

The trial, without a jury, commenced on a Friday after¬ 
noon and the prosecution completed its case that day. The 
Government's case depended almost entirely on the testi¬ 
mony of Manthos who at the time of the occurrence was a 
plain-clothes policeman. On cross-examination of Manthos 
appellant's counsel was permitted to ask if, following the 
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’witness’ testimony in another case referred to as the Mit¬ 
chell Grill case, an assistant corporation counsel had 
charged that the witness committed perjury in that case 
and had recommended disciplinary action by the Police De¬ 
partment ; and, if as a result of such charge, the witness had 
been demoted and transferred from the plain-clothes squad. 
The witness answered that no such charge had even been 
made, that no official had questioned his truthfulness in 
the Mitchell Grill case, that his transfer from the plain¬ 
clothes squad was because his usefulness there had ceased 
on account of his becoming well known, and that his trans¬ 
fer was not a demotion but resulted in an increase in pay 
due to an in-grade promotion. The case was continued until 
the following Wednesday at 3:40 p.m. due to appellant’s 
counsel’s engagement in another court. On that day, ap¬ 
parently about noon, appellant’s counsel requested the trial 
judge to permit the issuance of a subpoena duces tecum to 
the Superintendent of Police requiring him to appear and 
bring with him the complete personnel records of Manthos 
and all correspondence relating to his transfer after the 
Mitchell Grill hearing. The trial judge refused to author¬ 
ize issuance of the subpoena. When the trial was resumed 
appellant’s counsel asked that the record show that the 
subpoena had been requested and’ denied. Thereupon the 
following occurred: 

“The Court: That subpoena was tendered to the 
Court and the Court refused to sign and permit the 
issuance of such a subpoena. 

“Mr. Laughlin: Yes, sir. I want the record to 
show that if he was present he would testify to the 
fact that if—that if Officer Barrett was present he 
would testify that he directed the transfer of Of¬ 
ficer Manthos as a result of his testimony in the 
Mitchell case. 

“The Court: Of course, the Superintendent of Police 
has the power to transfer all officers under his supervis¬ 
ion in the District of Columbia. 
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1 ‘ Mr. Laughlin: He has that right, I know, bnt we 
want to show that it was the resnlt of the Manthos testi¬ 
mony in the Mitchell Grill case. 

“The Court: I see. That is settled. Suppose you 
proceed. Next witness.” 

Appellant claims that the court's ruling was a violation 
of his right, guaranteed by the (Sixth Amendment to the 
Constitution, to have compulsory process for obtaining wit¬ 
nesses. The Sixth Amendment grants to an accused the 
same right of compulsory process ordinarily recognized as 
possessed by parties in civil cases and the prosecution in 
criminal cases, but it gives the accused no greater right. 
Wigmore, Evidence (3d. ed.) § 2191. The rule is well estab¬ 
lished that a party is not entitled of right to a subpoena 
duces tecum in any form, at any time and under any cir¬ 
cumstances. A subpoena duces tecum too indefinite in 
terms, too broad in scope or untimely requested may be 
properly denied. The subpoena in question appears suffi¬ 
ciently definite and limited in its terms, and, although, re¬ 
quested only a few hours before trial was resumed, its is¬ 
suance would not appear with any certainty to have delayed 
the trial in view of the fact that police headquarters are 
only a few blocks from the trial court. At any rate the 
court did not place its refusal on any of those grounds. 

In addition to the grounds heretofore mentioned another 
ground has been recognized as justifying refusal of is¬ 
suance of a subpoena duces tecum, namely, that the evidence 
called for is incompetent or immaterial; and this appears 
to be the ground on which the subpoena was refused in this 
case. This ground has given rise to more controversy than 
any of the others. Some courts have held that the right 
to a subpoena duces tecum is dependent on satisfactory pre¬ 
liminary showing that the documents called for are prima 
facie competent and material evidence, thus in effect plac¬ 
ing the burden on the party to establish his right to the 
subpoena. Other courts have ruled in substance that the 
subpoena should issue unless it shows clearly on its face 
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that the evidence is not admissible, resolving any doubt in 
favor of the applying party. This latter rule is the one, as 
we see it, adopted by Chief Justice Marshall in United 
States v. Burr, 25 Fed. Cas. 30, 35, No. 14692d (C. C. D. 
Va.), where he said that “the court has no right to refuse 
its aid to motions for papers to which the accused may be 
entitled, and which may be material in his defense” This 
rule recognizes that the question of competency and mater¬ 
iality may more intelligently and correctly be answered at 
the time the evidence is produced and offered than at the 
time of application for the subpoena; and this rule enables 
the party, if the evidence is refused, to have his offer and 
the refusal made of record and his rights on appeal pre¬ 
served. 

Under the Federal Buies of Civil Procedure (Buie 45), 
and the Federal Buies of Criminal Procedure (Buie 17), 
an even broader practice prevails. Under those rules, a 
party is entitled to receive from the clerk of court a sub¬ 
poena duces tecum signed and sealed, but otherwise blank, 
and permitted to fill it in without submission to or permis¬ 
sions from the court. On timely motion the subjoena may be 
quashed if compliance would be unreasonable or oppres¬ 
sive. This practice in the federal courts and many of the 
state courts of issuing subpoenas duces tecum in both civil 
and criminal cases as a matter of course recognizes the in¬ 
herent difficulty of determining the relevancy or competency 
of evidence in advance of its actual production in court, 
and approves the soundness of Chief Justice Marshall’s 
ruling that a party is entitled to aid of the court in obtain¬ 
ing any evidence which may be material. 

The Municipal Court, by its civil rule No. 41, has adopted 
the federal practice in civil cases but not in criminal cases. 
There is no rule in the trial court with respect to the issu¬ 
ance of subpoenas duces tecum in criminal cases, but the 
practice there appears to require the approval of the court 
for the issuance of such a subpoena. Thus the question be¬ 
fore us is whether under the existing practice of the trial 
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court refusal to approve issuance of the subpoena was 
justified. 

In view of the federal rules in both civil and criminal 
cases and the trial courts own rule in civil cases, we think 
it would have been better policy to issue the subpoena and 
rule on the admissibility of the evidence when offered, but 
we find no prejudicial error in the action of the court. 

It seems quite clear that the evidence sought to be ob¬ 
tained by the subpoena duces tecum was for the purpose of 
contradicting Mantho’s statement on cross-examination 
that he had not been transferred as a result of his testimony 
in the MitcheU Grill case. What testimony the witness 
had given in another case and what had occurred as a result 
of such testimony was purely collateral to any issue in the 
present case. There was no factual connection between the 
two cases. The rule is generally that “the inquiring party 
is concluded by the witness’ answer when cross-examination 
relates to a matter collateral to the issues, ands he may not 
later rebut it for purpoes of impeachment.” Ewing v. 
United States , 77 U. S. App. 14, 21, 135 F. 2d 633, 640, 
cert, denied, 318 U. S. 776. 1 “The test of whether or not a 
fact inquired of in cross-examination is collateral is: W r ould 
the cross-examination party be entitled to prove it as a part 
of his case; if so, it is not collateral; otherwise, it is.” 
Stephens, J., concurring in Martin v. United States, 75 
U. S. App. D. C. 399, 402, 127 F 2d 865, 868. We know of 
no theory under which appellant as a part of his case could 
have introduced evidence that Manthos as a result of his 
testimony in a prior and totally unrelated case was trans¬ 
ferred to another assignment by the Superintendent of 
Police, even though the transfer was brought about by 
charges concerning the truthfulness of his testimony in that 
case. As the evidence sought by the subpoena would not 
have been admissible, refusal to issue the subpoena was not 
error. 


Affirmed. 



CLAGETT, Associate Judge dissenting: I believe a 
new trial should be ordered in this case because of the re¬ 
fusal of the trial court to authorize a subpoena duces tecum 
directed to the chief of police to bring to court the file of a 
policeman upon whose testimony the government relied 
chiefly for the conviction of appellant. Admittedly, under 
the rules of criminal procedure now applicable to United 
States district courts and under the federal pactice gen¬ 
erally, a party receives from the court a subpoena duces 
tecum signed and sealed but otherwise blank, and it is filled 
out by the party or his attorney. Any dispute over the sub¬ 
poena or over the scope of the material sought is then re¬ 
solved on motion. The subpoena itself, however, is issued 
without question. The Municipal Court, however, retains 
the old practice of having the trial judge authorize such a 
subpoena in a criminal case before it is issued, although in 
civil cases it now follows the federal practice. The majority 
ofthe court justifies the refusal to issue the subpoena duces 
tecum in the present case on the ground that the evidence 
sought to be adduced was irrelevant. I can not agree to 
passing on the admissibility of evidence before it is ten¬ 
dered. Here it was assumed that the desired file would 
show whether the policeman involved had been transferred 
because of perjury and that such evidence was not admis¬ 
sible. This might or might not have been the issue. When 
this witness was on the stand, he was asked also whether 
his transfer occurred before or after the trial of another 
case. The witness insisted that he had been transferred be¬ 
fore the trial of the other case. Probably the file would 
have shown the facts on this point without reference to 
anything else, and in this regard, at least, would, in my 
opinion, have been admissible. In any event, I believe the 
practice of pssing in advance on evidence sought by a sub¬ 
poena is bad, is antiquated, and should no longer be recog- 
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248 Opinion. 

Appeal from the Municipal Court for the District 
of Columbia, Criminal Division. This cause came on to be 
heard on the transcript of the record from the Municipal 
Court for the District of Columbia, and was argued by 
counsel. On consideration whereof, It is now here ordered 
and adjudged by this Court that the judgment of the said 
Municipal Court, in this cause, be and the same is hereby, 
affirmed. 

Andrew M. Hood, 

Associate Judge. 

Dissenting Opinion by: 

Brice Clagett, 

Associate Judge. 

• #•#••••• 

May 4,1950. 
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QUESTIONS PRESENTED 

1. Is the evidence sufficient to support a conviction for 
solicitation for a lewd and immoral purpose where the 
testimony of the complaining witness is corroborated in 
part by the testimony of a police officer, in part by the testi¬ 
mony of the defendant, and in part by the surrounding 
physical facts existing at the time of the arrest? 

2. Is the defense of entrapment available to a defendant 
who denies the commission of the crime and complains only 
that the officer falsely identified himself and his occupation, 
and at no point claims that the, acts of the police officer 
induced the commission of the crime? 

3. Is the denial of a subpoena duces tecum reversible 
error where documents,demanded by such subpoena would 
not constitute admissible evidence in the trial of the case? 
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THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Petitioner, Edward F. Kelly, was convicted in the Crimi¬ 
nal Division of the Municipal Court for the District of 
Columbia on a charge of soliciting one Frank N. Manthos, 
a member of the Metropolitan Police Force for the District 
of Columbia, to accompany him to a certain place for a 
lewd and immoral purpose. D. C. Code (1940), § 22-2701. 
Thereafter, petitioner took an appeal to the Municipal 
Court of Appeals for the District of Columbia and that 
court affirmed his conviction by opinion and judgment of 
May 4,1950. This proceeding is a review of that judgment 
of the Municipal Court of Appeals. 

Petitioner’s trial in the Municipal Court, Criminal Divi¬ 
sion, was begun on October 21,1949. The trial was by the 
court without a jury. The Government’s case in chief, 
which was fully presented on October 21st, rested largely 


(l) 
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on the statement of Officer Manthos, who testified to the 
following facts: 

That on the night of September 17th-18th, 1948, ,he was 
on duty in plain clothes in Lafayette Park (R. 5, 6). At 
approximately 1:25 a.m. he was seated on a bench in 
Lafayette Park when he was approached by petitioner, 
who asked him what time it was (R. 6, 7). Petitioner then 
sat .down beside the officer and a conversation ensued in 
the course of which Officer Manthos told petitioner, in 
response to questions put to him by petitioner, that his 
home was in Georgia and that he was a salesman of 
plastics (R. 7, 8, 9). At the conclusion of the conversation 
petitioner invited Officer Manthos to come to petitioner’s 
apartment for the purpose of engaging in a certain un¬ 
natural sexual practice (R. 9, 10). Petitioner and Officer 
Manthos then proceeded to petitioner’s car where Officer 
Manthos identified himself and placed petitioner under 
arrest (R. 11). 

On cross-examination of Officer Manthos counsel for 
petitioner made a strenuous attack on the officer’s credi¬ 
bility (R. 12-20, 25-77, 80-83). During the course of that 
cross-examination counsel for petitioner asked Officer Man¬ 
thos if it was not a fact that he had been “demoted for 
untruthfulness” (R. 14). Officer Manthos denied this sug¬ 
gestion, but later admitted that his duties at the time of 
the trial of this case were no longer the same as they had 
been,at the time of petitioner’s arrest (R. 17, 18). There¬ 
after, Officer Manthos was asked by counsel for petitioner 
if he had not been transferred “after an allegation of 
perjury had been made against you by Mr. Wise, Assistant 
Corporation Counsel, as a result of your testimony in the 
, Mitchell’s Grill case” (R. 17). The officer denied this state¬ 
ment also (R. 17), explaining that he was transferred at 
the conclusion of the Mitchell Grill case because his useful¬ 
ness to the vice squad had terminated, owing to the 
publicity which arose out of that case (R. 17, 18, 19). 

At the conclusion of Officer Manthos’ testimony, the 
Government called Sergeant Clarence R. Winemiller of 
the Metropolitan Police Department Officer Winemiller 
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testified that on the night in question he was on duty in 
plain clothes in Franklin Park, detailed to lend assistance 
to Officer Manthos jtf necessary (R. 83). He stated that 
he was seated on a park bench about 25 feet from the one 
on which Officer Manthos was seated when he saw petitioner 
approach Manthos ,(R. 84). He observed the two in con¬ 
versation for some minutes, but could not hear what was 
said (R. 84). He stated that he then saw the two men 
rise and walk out of the park (R. 84, 85). Shortly after¬ 
ward he heard Officer Manthos whistle, at which time he 
went to the place where Manthos and petitioner were stand¬ 
ing (R. 85). Sergeant Winemiller was then cross-examined 
(R. 86-93) and the Government rested its case (R. 93). 

The remainder of the court day* of October 21st was 
taken up by the testimony of various character witnesses 
produced by petitioner. At 6:00 p.m. on the evening of 
the 21st the trial was adjourned for the day to reconvene 
at 3:40 p.m. on October 26th, 1949 (R. 139). 

At approximately noon on October 26th, 1949, the day 
the trial was to reconvene, associate counsel for petitioner 
presented to the trial judge a subpoena ( duces tecum di¬ 
rected to Major Barrett, the Superintendent of Police for 
the District of Columbia, which sought to compel Major 
Barrett to appear v in the court and bring with him certain 
personnel records in reference to Officer Manthos. The 
trial judge refused to sign this subpoena duces tecum. 

When the case reconvened on October 26th, the following 
took place (R. 142,143): 

Mr. Latjghlin : Your Honor, before we begin, in 
order that the record may be preserved, I want the 
record to show that we desired the presence of Major 
and Superintendent of Police Barrett. I understand 
your Honor refused to send him a subpoena. 

The Court: I thought you ought to put into the 
record exactly what the subpoena contains that it was 
denied by the Court. Read into the record what the 
subpoena said. 

Mr. Laughlin : Certainly. “And bring with you the 
complete personnel records of Frank N. Manthos, for¬ 
merly known as “One-man Vice Squad,” and all cor- 
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respondence relating to Ms transfer after the Mitchell 
Grill hearing. 

The Court : That subpoena was tendered to the Court 
and the Court refused to sign and permit the issuance 
of such a subpoena. 

Mr. Laughlin : Yes, sir. I want the record to show 
that if he was present he would testify to the fact that 
if—that if Officer Barrett was present he would testify 
that he directed the transfer of Officer Manthos as a 
result of Ms testimony in the Mitchell Grill case. 

The Court: Of course, the Superintendent of Police 
has the power to transfer all officers under Ms super¬ 
vision in the District of Columbia. 

Mr. Laughlin : He has that right, ,1 know, but we 
want to show that it was the result of the Manthos 
testimony in the Mitchell Grill case. 

The Court : ( I see. That is settled. Suppose you 
proceed. Next witness. 

At the conclusion of the foregoing colloquy, petitioner 
was called to the witness stand and, after a few preliminary 
questions, was told by Ms counsel to give his version of 
what occurred on the night of September 17-18,1948. Peti¬ 
tioner stated that on the night in question, he had had a 
young lady visiting him in his apartment for some time 
(R. 146). He had taken the young lady home at approxi¬ 
mately 11:20 p.m. (R. 146) and was returning to Ms apart¬ 
ment when he decided to stop and have something to eat. 
He parked Ms car adjacent to Franklin Park and started 
through the park to a nearby restaurant. When almost 
across the park, he noticed that his car keys were missing 
and turned and retraced Ms steps. However, on the way 
back to Ms car he found the missing keys in one of his 
pockets and sat down on a park bench “because I was 
rather pleased in having found them after I thought I had 
lost them” (R. 149). Shortly after, petitioner testified, 
a man, later identified as Officer Manthos came into the 
park, walked past petitioner and sat down on the park 
bench next to the bench occupied by petitioner. Several 
minutes passed and petitioner determined to proceed on to 
the restaurant. He rose and was walking past Officer 
Manthos when Manthos said, “Hi” (R. 158). Petitioner 
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turned and walked toward Manthos to see if he was an 
acquaintance. Manthos remarked that it was a beautiful 
evening and petitioner agreed, whereupon Manthos asked 
petitioner to sit down which petitioner did (R. 151.) The 
two men had a conversation during which Manthos told 
petitioner that his home was in Georgia and that he was 
a plastics ’ salesman. Some further conversation took place, 
during which the subject of having a drink was raised 
(R. 152). Petitioner eventually asked Manthos to come 
to petitioner’s apartment for a drink (R. 153). The two 
walked to petitioner’s car when Manthos identified himself 
as a police officer and placed petitioner under arrest (R. 
154). 

Petitioner produced no actual witnesses of what took 
place in Franklin Park, though he did produce witnesses 
who corroborated his statements as to his activities earlier 
on the night in question. 

At the conclusion of all the testimony, both sides pre¬ 
sented their views on oral argument (R. 193 to 205) and 
the court made its finding of “ Guilty” (R. 205). 

STATUTES AND RULES INVOLVED 

The rules of this Court governing review of cases from 
the Municipal Court of Appeals provide in pertinent part: 

Rule 1 : Allowance of an appeal from the Municipal 
Court of Appeals is not a matter of right, but of 
sound judicial discretion, and will be granted only 
where there are special and important reasons there¬ 
for. The following, while neither controlling nor fully 
measuring the court’s discretion, indicates the char¬ 
acter of reasons which will be considered: 

(a) Where the court below has decided a question 
of substance not theretofore determined by this court; 
or in a way probably not in accord with applicable 
decisions of this court; or contrary to a decision of 
the Supreme Court of the United States or of the 
District Court of the United States for the District of 
Columbia; ^or contrary to general law. 

(b) Where the court below has so far departed from 
the accepted and usual course of judicial proceedings, 
or so far sanctioned such a departure by the trial 
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court, as to call for an exercise of this court’s power 
of supervision. 

(c) Where a question of general importance, or a 
question of substance relating to the construction or 
application of statutes or municipal ordinances or 
regulations, may be involved which has not been, but 
should be, settled by this court. 

D. C. Code (1940), § 22-2701 ( Prostitution—Inviting for 
purposes of, prohibited) provides: 

It shall not be lawful for any person to invite, entice, 
persuade, or to address for the/purpose of inviting, 
enticing, or persuading any person or persons, in or 
upon any avenue, street, road, highway, open space, 
alley, public square, or inclosure ,in the District of 
Columbia, to accompany, go with, or follow him or 
her to his or her residence, or to any other house or 
building, inclosure, ,or other place, for the purpose of 
prostitution, or any other immoral or lewd purpose, 
under a penalty of not more than $100 or imprisonment 
for not more than ninety days, or both. 

SUMMARY OP ARGUMENT 

I 

The evidence supporting the defendant’s conviction was 
substantial and the trial court properly found that the sur¬ 
rounding circumstances and testimony of the witnesses 
corroborated the testimony of Officer Manthos. 

n 

The defendant wholly failed to establish the defense of 
entrapment because his testimony even if uncontradicted 
would be insufficient to support this defense. 

m 

The denial of the application for a subpoena duces tecum 
was a proper exercise of the sound discretion of the trial 
court acting in conformity with the established practice 
in the Municipal Court for the District of Columbia. 
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ARGUMENT 

I 

The Evidence Supporting the Defendant’s Conviction Was 
Substantial and the Trial Court Properly Found That the 
Surrounding Circumstances and Testimony of the Witnesses 
Corroborated the Testimony of Officer Manthos 

Edward F. Kelly was convicted of the crime of solicita¬ 
tion for lewd and immoral purposes on the testimony of a 
police officer, corroborated in part by a second officer, and 
in other particulars by the defendant, and finally by the 
physical facts surrounding the alleged offense. Not only 
was this evidence so substantial as to convict the defendant, 
it was twice deemed sufficient by different judges of the 
Municipal Court to establish his guilt beyond a reasonable 
doubt. 

The appellant did not dispute his presence in Franklin 
Park at such a late hour at night, nor the fact of his con¬ 
versation with a total stranger. Indeed, Kelly concedes 
he was feeling “congenial” and so “volunteered” his 
hospitality in that he offered to take this stranger home 
for a drink. The degree of similarity in the recollection of 
Officer Manthos on the one hand and the appellant on the 
other is marked and it is indeed unusual for two men to 
be so nearly in agreement in their recollection of minute 
details of conversation and the like. But it is most striking 
that the appellant finds his recollection at variance with 
that of the police officer almost solely on the question of 
the utterance of those all important words which constitute 
the gist of the unlawful solicitation. 

The entire fabric of the testimony adduced at the trial 
of the appellant is such as to corroborate the testimony 
of Officer Manthos, for the corroboration of a witness ’ 
testimony can arise from many sources other than that of 
another living witness. Hammer v. United States, 271U. S. 
620; Ewing v. United States, 77 U. S. App. D. C. 14; Kidwell 
v. United States, 38 U. S. App. D. C. 566. Actually, the 
issue of corroboration is purely collateral here, as there 
is no requirement under Title 22, Section 2701 of the Code 
of the District of Columbia, or in the decided cases which 
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requires corroboration to convict. The question is thus 
now limited to the issue of whether the guilty verdict was 
rendered without evidence to support it. Manifestly it was 
not, since there was testimony which, if believed by the 
trial judge, would be sufficient to convict and, therefore, 
the finding of that trial court should not be disturbed. 
Nolan v. Werth, 79 U. S. App. D. C. 33. 

n 

The Defendant Wholly Failed to Establish the Defense of 
Entrapment Because His Testimony by Itself Would Be 
Insufficient to Give Rise to Support This Defense 

The defendant wholly failed to establish the defense of 
entrapment. Indeed, that defense, as such, seems never to 
have been seriously urged upon the trial judge, and thus it 
would appear to be improperly raised at this late hour 
in the proceeding. However, the testimony of the defend¬ 
ant himself is sufficient to defeat the urged defense, for he 
claims only that Manthos was the first to speak and that 
Manthos misrepresented the nature of his occupation. Such 
action on the part of Officer Manthos, even if conceded 
to be true, cannot be said to have induced the solicitation 
in violation of the statute, particularly when the defendant 
denies that such a solicitation ever occurred. Manifestly, 
under an interpretation of the facts most favorable to the 
defendant, Officer Manthos was acting at most as a decoy 
and such conduct cannot constitute entrapment. Sorrels v. 
United States, 287 U. S. 435 (1932). 

m 

The Denial of the Application for a Subpoena Duces Tecum 
Was an Exercise of the Sound Discretion of the Trial Court 
Acting in Conformity with the Established Practice in the 
Municipal Court for the District of Columbia 

The issuance of a subpoena duces tecum is said to lie 
within the sound discretion of the trial judge. United 
States v. Bundy, 171 F. 2d 642 (2 Cir., 1948); Shotkvn v. 
Nelson, 146 F. 2d 402 (10 Cir., 1944); Russell v. United 
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States, 86 F. 2d 389 (8 Cir., 1936). In many jurisdictions 
outside of the Federal system, it is common practice to 
apply directly to a trial judge for the issuance of such a 
subpoena either at the time of trial or within a prescribed 
time prior to trial. This practice has been in general use 
for many years and is the practice which to this day is 
followed in the Criminal Division of the Municipal Court 
for the District of Columbia. Although there does not 
appear to be a rule of the court regulating this practice, 
the uniform practice has been to make application directly 
to the trial judge, at which time a determination is made 
as to whether or not such subpoena should issue. 

It was just this practice which was followed in the case 
at bar, with the result that the trial judge, upon considera¬ 
tion of the application, found it lacking in merit in that it 
called for evidence which was incompetent and inadmissible. 
This action by the trial court was entirely proper. Russell 
v. United States, 86 F. 2d 289; United States v. Terminal 
Railway Association, 148 Fed. 486 (1906). In Dancell v. 
Goodyear Shoe Machinery Co., 128 Fed. 753 (1904), the 
court said: 

The party has no right, and the Court has no power, 
to compel the production, either in Court or before a 
magistrate, of the private papers of a witness which 
are not relevant and material to the case. Any practice 
which sanctions such a proceeding is unwarranted and 
an infringement upon a fundamental personal right 
guaranteed by the Federal Constitution. 

The avowed purpose of the subpoena duces tecum was to 
establish that Officer Manthos was transferred from the 
Vice Squad because of his testimony in the Mitchell Grill 
case (Appellant’s Brief, p. 12). It is thus apparent that 
any documents obtained by the subpoena duces tecum would 
be utilized only for the purpose of impeaching the testimony 
of the witness Manthos. The documents which constitute 
the confidential files of the Police Department would not 
be admissible under any of the several theories of admissi¬ 
bility of evidence for the purposes of impeachment. The 
decided cases in this Court are very clear in holding that 
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in order to use the commission of a criminal offense to 
impeach a witness, such person must have been convicted 
and sentenced by a court sitting in criminal term. Thomas 
v. United States, 74 U. S. App. D. C. 167 (1941); Sanford v. 
United States, 98 F. 2d 325 (U. S. App., 1938). The credi¬ 
bility of a witness is subject to attack only on material 
issues. Ridenour v. United States, 14 F. 2d 888 (3 Cir., 
1926). Moreover, the appellant was precluded in the at¬ 
tempted impeachment of Officer Manthos’ statement relat¬ 
ing to the Mitchell Grill case. A witness cannot be im¬ 
peached upon an immaterial or collateral matter, particu¬ 
larly when it is first brought out on cross-examination, 
Crocher First Federal Trust Co. v. United States, 38 F. 
2d 545, 547 (9 Cir., 1930), and extrinsic evidence would 
not be admissible either to establish such impeachment or 
to contradict the witness’ testimony. Pullman Co. v. Hall, 
55 F. 2d 139 (4 Cir., 1932). To the same effect see Martin 
v. United States, 75 U. S. App. D. C. 391 (1942); and Ewing 
v. United States, 77 U. S. App. D. C. 14 (1942). 

It is thus apparent that the judge below acted in accord¬ 
ance with established practice in denying the appellant’s 
request for a subpoena duces tecum; and in view of the 
fact the desired documents would have been inadmissible 
and the trial court’s decision in no way affected the rights 
of the appellant inasmuch as the entire area of evidence 
which would have been obtained, would have been incom¬ 
petent and immaterial and, therefore, inadmissible in the 
trial below. 

CONCLUSION 

It is respectfully submitted that the judgment of the 
court below should be affirmed. 

George Morris Fay, 

United States Attorney. 

Joseph M. Howard, 

Emory W. Reisinger, n, 
Assistant United States Attorneys. 

it a. a. aovuaauT raimaa or net ■ im tii7<7 «oi 

2486-1 0-107 








